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INTRODUCTION 

The Bay Mills Indian Community, Grand Traverse Band of Ottawa and Chippewa Indians, 

Little River Band of Ottawa Indians, Little Traverse Bay Bands of Odawa Indians, United States, 

and State of Michigan (the “Parties”) have asked this Court to enter a Proposed Decree (ECF 2042) 

to replace the 2000 Consent Decree (“2000 Consent Decree”). The Proposed Decree will have 

profound impacts on the Great Lakes fisheries that will affect negatively both tribal and non-tribal 

interests and it would bind the Parties for the next 24 years. The Coalition to Protect Michigan 

Resources (“Coalition”) and its members strongly object to this Proposed Decree as it violates the 

public interest, is biologically unsound, and poses a threat to the fishery resources of the Great 

Lakes. This Court should reject the Proposed Decree in its present form as discussed below. 

The Coalition has had an established, longstanding role as amicus curiae in this case. 

Throughout the nearly 50-year history of this dispute the Coalition or its predecessor organizations 

have played an active role in helping the Court and the Parties navigate complex negotiations and 

litigation surrounding the co-management and conservation of the Great Lakes fisheries—a 

resource shared in common by the Coalition, the Parties, and the public. The Coalition’s main 

purpose is to protect the Great Lakes for generations to come for all that share the resource.  

The Coalition believes the Proposed Decree to be a political document based not on sound 

science but on the commercial or political interests of various parties. (See Exhibit A, Affidavit 

of Christopher Horton, ¶¶ 14-15 (explaining how the federal Magnuson-Steven’s Act serves as a 

model for managing the fisheries within the Proposed Decree.) 

The Coalition respectfully asks this Court to give meaningful consideration to its objections 

and reject this proposed decree, sending it back to the Parties for reconsideration of its fundamental 

flaws. The specific objections of the Coalition establish that the Proposed Decree is contrary to the 

public interest and creates a risk of irreparable harm to the Great Lakes fisheries. Set forth below 
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are the Coalition’s specific objections. The main concerns of the Coalition can be summarized, 

however, in the following points of contention: 

• ALLOCATION OF THE FISHERY: The Proposed Decree abandons the concept of a 
roughly equally shared fishery resource and allocates approximately 70% or more of the 
available harvest to the Tribes, thereby denying the public reasonable access to and 
opportunities with the Great Lakes fishery within the Treaty waters. 
 

• GILLNET FISHING: The Proposed Decree abandons the initiative emphasized in the 
2000 Consent Decree to move away from the destructive, lethal, gillnet fished by the tribes 
and to more selective and far less lethal trap nets. The change from gillnet fishing to trap 
net fishing was in no small part a reason for the increasing natural reproduction of Lake 
Trout in the treaty waters of the Great Lakes. The Proposed Decree greatly expands the 
destructive practice of gillnet fishing and is at odds with the biological capacity of the Great 
Lakes. 
 

• LAKE TROUT AND WHITEFISH REHABILITATION: The Proposed Decree fails 
to adequately address Lake Trout rehabilitation or the steep decline of whitefish in lakes 
Huron and Michigan. A collapse of both of these will cause economic extinction of fishing 
industries and livelihoods. 
 

• WALLEYE AND PERCH: The Proposed Decree drastically increases gillnet fishing for 
the relatively small, finite walleye and perch populations with seemingly no limitations. A 
collapse of the Walleye and Perch populations will cause economic extinction of fishing 
industries and livelihoods. 

 
• UNDEFINED TARGET ANNUAL MORTALITY RATES: The Proposed Decree fails 

to define target annual mortality rates for Lake Trout and Whitefish, making it impossible 
for this Court to determine the impact the Proposed Decree would have on the Great Lakes 
fishery. 
 

• REVIEW OF HARVEST LIMITS AND TARGET ANNUAL MORTALITY 
RATES: The Proposed Decree fails to frequently review harvest limits and target annual 
mortality rates. This creates an issue of responsiveness to issues that will inevitably arise 
through the life of the Proposed Decree. Fishery management has to be more nimble to 
respond to the changing dynamics of the fishery. 
 

• INFORMATION SHARING: The Proposed Decree does not require meaningful total 
catch reporting. Instead, it only requires limited reporting of a fisher’s catch, including only 
bycatch that is retained. This and other reporting failures will make it impossible to assess 
the selectivity and bycatch concerns posed by gillnets. It will also be impossible to 
document and identify when gillnet fishing is presenting a serious threat to a sustainable 
fishery. 
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• NET MARKING: The Proposed Decree does not adequately address the marking of 
gillnets, which has been a public safety issue for years and will be exacerbated with 
expanded gillnet activity. 
 

• LOCAL CONSULTATION: The Proposed Decree does not allow local governments and 
recreational fishing groups to request meetings with the Tribes to address issues of local 
concern—which was included in the 2000 Consent Decree—and instead gives the State of 
Michigan an effective veto over local concerns. 
 

• ENFORCEABILITY: Many provisions of the Proposed Decree regarding fishing limits 
are vague to the point of being unenforceable. It contains no method for effectively 
addressing overfishing. 
 

This Court should reject the Proposed Decree and send the Parties back to the negotiating table to 

address the objections raised herein. 

STANDARD OF REVIEW 

 “Consent decrees are entered into by parties to a case after careful negotiation has produced 

agreement on their precise terms.” United States v. Armour & Co., 402 U.S. 673, 681 (1971) 

(emphasis added). “A consent decree has attributes of both a contract and of a judicial act.” 

Williams v. Vukovich, 720 F.2d 909, 920 (6th Cir. 1983). The entering of a consent decree “places 

the power and prestige of the court behind the compromise struck by the parties” and the court is 

required to “protect the integrity of the decree with its contempt powers.” Id. A court may therefore 

not enter a consent decree “for an agreement which is illegal, a product of collusion, or contrary 

to the public interest.” Id.  

 All parties affected by a decree should “be afforded a full and fair opportunity to consider 

the proposed decree and develop a response” at a hearing. Id. at 921. A court should consider 

whether a “consent decree is consistent with the public interest.” Id. at 923. “The ultimate issue 

the court must decide at the conclusion of the hearing is whether the decree is fair, adequate and 

reasonable.” Id. at 921. A court objecting to a consent decree as problematic “should inform the 

parties of its precise concerns and give them an opportunity to reach a reasonable accommodation.” 
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Id. “In making the reasonableness determination the court is under the mandatory duty to consider 

the fairness of the decree to those affected, the adequacy of the settlement to the class, and the 

public interest.” Id.  

ARGUMENT 

The crux of the issue in these negotiations and this case is that while the Treaty of 1836, as 

interpreted, protects tribal fishing rights, the resource subject to that right is shared in common. 

See United States v. Michigan, 12 ILR 3079, 3079 (W.D. Mich. 1985) (“While the Treaty, as 

interpreted by this court, protects tribal fishing rights, the resource is shared by other user groups”); 

United States v. Michigan, 653 F.2d 277 (6th Cir. 1981) (“The right of the Indians to engage in 

gillnet fishing is not absolute”); See also, Washington v. Fishing Vessel, 443 U.S. 658 (1979) 

(Holding the allocation of the fishery disputed between Tribes and the State of Washington 

provided a 50% maximum for the Tribes and it could be reduced as the Tribes’ needs decreased). 

The Sixth Circuit established that any fishing right of the Tribes asserted as to this shared resource 

is limited by that shared nature of the resource and the Michigan Supreme Court’s holding in 

People v. Leblanc, 399 Mich. 31 (1976): 

As provided in LeBlanc, any such state regulations restricting Indian fishing rights 
under the 1836 treaty, including gill net fishing, (a) must be a necessary 
conservation measure, (b) must be the least restrictive alternative method available 
for preserving fisheries in the Great Lakes from irreparable harm, and (c) must not 
discriminatorily harm Indian fishing or other classes of fishermen. [United States 
v. Michigan, 653 F.2d 277, 279 (6th Cir. 1981).] 
 

The difficulty in applying this standard is having the Parties reach an agreement that protects the 

legal rights of the competing parties without “diminishing or depleting” the treasured resource 

shared by the Parties. United States v. Michigan, 12 ILR at 3079.  

To approve this Proposed Decree, this Court must determine that it is not contrary to the 

public’s interest and is fair, adequate, and reasonable. Williams, 720 F.2d at 920-23. Fortunately, 
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this Court is not without law of the case in how to evaluate the Parties’ Proposed Decree. In 1985, 

Judge Enslen set forth 15 factors to determine which of two allocation plans would best protect 

the interests of all concerned parties: 

Preservation and conservation of the resource; impact of the plans on all three 
tribes; consistency of the plan with the tribal right to fish and the recognition that 
the resource is shared; reduction of social conflict; feasibility and methods of 
implementation; protection of Indian fishermen from discrimination in favor of 
other classes of fishermen; proximity; access; species of fish stocks available; 
harvestability of fish stocks; the economic impact on Indian fishermen; stability of 
the fishery; contaminant levels; management and marketing concerns; and 
flexibility versus predictability of the fishery. [United States v. Michigan, 12 ILR 
3079, 3081 (W.D. Mich. 1985).]1 
 

This Court, although only presented with one Proposed Decree and not forced to choose between 

two plans, should similarly weigh these considerations in evaluating whether the Proposed Decree 

presented by the Parties is in the public’s interest, fair, adequate, and reasonable. See Williams, 

720 F.2d at 921 (“The ultimate issue the court must decide at the conclusion of the hearing is 

whether the decree is fair, adequate and reasonable”). 

I. THE COALITION TO PROTECT MICHIGAN RESOURCES’ OBJECTIONS TO THE 
PROPOSED DECREE. 

The Proposed Decree is contrary to the public’s interest, does not preserve the Great Lakes 

fishery and the Parties’ rights in that resource. This is despite the fact that according to its 

introduction the Proposed Decree is supposed to seek “[t]he health and long-term sustainability of 

the Great Lakes fishery [because it] is vital to the cultural, social, and economic well-being of the 

Tribes, the State of Michigan, and the United States” (Proposed Decree, Introduction, ¶ 3). The 

Coalition takes issue with the following provisions of the Proposed Decree: 

 
1 This Court has previously stated Judge Enslen’s 1985 opinion is the “law of this case” (ECF 
1982, PageID.10822).  
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A. The Coalition objects to the Proposed Decree because it abandons the Court’s 
previous holding that the fishery resource is one shared in common with the public. 

 The 2000 Consent Decree allocated to the Tribes approximately 60% of the available 

harvest of fishery resources in the Treaty waters of the Great Lakes. As observed by some of the 

parties previously, this allocation varied from a 50-50% allocation in exchange for gear restrictions 

and zones that are no longer present in the Proposed Decree.  Thus, the starting point for any 

allocation in litigation or negotiation is a sharing of the resource, essentially a “50-50 split.”2  

 Estimates of the allocation now contained in the Proposed Decree approach 70% while 

gear limitations and zones in the 2000 Consent Decree that permitted State-licensed fishers to 

obtain their allocation are largely eliminated. One need only consider the major shift in the 

allocation of whitefish and lake trout to the Tribes in Lake Superior to understand that the 60% 

allocation for the last 22 years will now approach 70% or more under the Proposed Decree. 

 The allocation also remains important as it relates to localized impacts of expanded 

gillnetting in areas where such activity has not been permitted for 35 years. The parties will 

presumably indicate that various closures during the recreational season will mitigate against the 

loss of stocks for the recreational fisher to pursue under the State’s allocation. However, gillnetting 

that is permitted prior to the recreational fishing season will degrade the viability of a fishing stock 

in the area. Even though fish do have tails and travel throughout the water, because of water 

temperature, natural topographic features, such as reefs, and available food, fish schools can 

localize and certainly be removed from the fishery under the current proposed allocations. Most 

recreational fishing ports are also now surrounded by gillnet zones which will deplete the fisheries 

 
2 The Sault Tribe’s recent motion challenging the Court’s jurisdiction may well test this “shared 
resource” concept and holding. 
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that can backfill after the seasonal gillnet seasons close. Certainly, there is a related issue with 

sufficient time for fish to migrate into the recreational areas for backfilling to be effective. 

Once depleted, the seasonal closure that would allow the recreational fishery to proceed 

presumes, erroneously, that State recreational fishers can still obtain fish with their available 

fishing techniques (i.e., hook and line). For example, the Proposed Decree allows large mesh 

gillnetting to occur from October 1 through May 1 in Grid 519 and year-round large mesh 

gillnetting in the outer western portion of the bay in the Petoskey area (Exhibit B, Affidavit of 

Frank Krist, ¶ 51). Similarly, large mesh gillnets are proposed to extend deeper into the Grand 

Traverse Bays (Grids 815 and 816), which will make it extremely difficult for the recreational 

fishery to have an opportunity to take their portion of the fishery (Exhibit B, ¶¶ 53-55). Such 

netting in and near recreational fisheries will greatly reduce the number of fish; those declines will 

cause serious economic hardships and devastating impacts to those communities surrounding well-

known fishing ports (Exhibit B, ¶¶ 27, 51). The Coalition objects to the allocation issues that are 

presented in the Proposed Decree and asks that the Court reject such allocations along with the 

expansion of gillnet and send these issues back to the Parties for further negotiation. 

B. The Coalition objects to the expansion of gillnet fishing in Article IV because it does 
not align with the objectives of preserving and conserving the resource and will 
destabilize the fishery. 

 Gillnet fishing is recognized worldwide in the fishing community as a dangerous practice 

because it can catch and kill non-targeted species. Expanding gillnet, as fishery biologist David 

Borgeson of the Michigan Resource Stewards explains, “is, in most cases, a move in the wrong 

direction” (Exhibit C, Affidavit of David Borgeson, ¶ 16). Fishery biologist Jim Johnson, who is 

also intimately familiar with the Great Lakes fishery, similarly supports the concerns and adverse 

impacts that are caused by such expansions as shown in the various management units of the ceded 
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waters (Exhibit D, Affidavit of James Johnson, ¶ 12.b; 12.d-f; 12.g.3; 12.i; 12.j.2). This much was 

recognized in the 2000 Consent Decree which aimed to remove “at least fourteen (14) million feet 

of large mesh gill net effort from Lakes Michigan and Huron by 2003…” (2000 Consent Decree, 

Article X(B)). In stark contrast, the Proposed Decree massively expands gillnet fishing into new 

waters, undoing any of this effort to preserve the fishery resource while seriously jeopardizing the 

health of the Great Lakes fishery. The expansion of gillnet fishing simply fails to address the 

limitations of the fishery resource and will severely impact critical fish species as well as the local 

and tribal economies that rely on the impacted fisheries.  

 To illustrate the drastic expansion of gillnet fishing under the Proposed Decree, Affiant 

Frank Krist, current Vice President of the Hammond Bay Area Anglers Association and Chair of 

the Michigan Department of Natural Resources’ (“MDNR”) Lake Huron Citizens Fishery 

Advisory Committee compiled a series of maps (Exhibit B, ¶ 22) showing the areas proposed for 

gillnet fishing in the Proposed Decree. 

Collectively, the terms of the Proposed Decree expand gillnet fishing to a significant area 

of new water in three of the Great Lakes. The impact the proposed expansion would have in each 

Great Lake is profound.3 In allowing such expansions, the Proposed Decree does not adequately 

address the impacts by such expansion as discussed below, such as regulations related to how 

gillnets are set and checked and sufficient information reporting to even verify the presumption of 

the parties that the non-selective nature of gillnets will not impact the fishery (Exhibit C, ¶ 16 

(noting that delayed checks and lifting of gillnets even worsens their impact on the fishery); 

(Exhibit D, ¶ 12.i, 12.j.4, 12.j.6 (noting the lack of the Proposed Decree tracking all fish caught in 

 
3 In addition to those expanded areas shown through Maps 1-20, the Proposed Decree also allows 
assessment fishing in Article XV.C, which provides for inadequately regulated gillnet fishing by 
a commercial fisher using up to 6,000 feet of gillnet for up to three years (Exhibit B, ¶ 43-45). 
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gillnets by species and number to properly validate and manage the impact of gillnet on the Great 

Lakes fishery)). 

1. Gillnet expansion in Lake Michigan in Article IV(A)(1). 

 Affiant Krist’s maps illustrate the expansion of large and small mesh gillnet zones in Lake 

Michigan when compared to the 2000 Consent Decree (Exhibit B, for example, Maps 1, 2, 3, and 

4). The expansion includes many grids that have been previously closed to gillnet fishing (see for 

instance, Grids 308, 309, 519, 815, and 816) while also expanding gillnet fishing closer to 

established refuge areas (the principal place of reproduction).4 The biologist James Johnson 

indicates this expansion is at odds with the reproduction and sustainability of Lake Trout in Lake 

Michigan (Exhibit D). Specifically, Johnson states that the Lake Trout recovery programs in Lake 

Michigan are tenuous as “biological information describes a resource in crisis . . . [with] Lake 

Trout recovery still in early stages” (Exhibit D, ¶ 10). Johnson states that Lake Trout harvest, as it 

currently stands, is already too high in the areas where gillnet fishing would be expanded under 

the Proposed Decree: 

It is my opinion that excessive lake trout harvest is already being permitted around 
Lake Michigan’s Northern Refuge.  MM-1, 2, 3 and portions of MM-5 are adjacent 
to or near the Lake Michigan Northern Refuge.  But mortality rates are already too 
high in MM-1, 2, 3 for the development of spawning stocks. The Proposed Decree 
would incentivize increased gillnet fishing there, exacerbating the mortality issue. 
The utility of a spawning refuge is seriously compromised when spawning-age fish 
are scarce [Exhibit D, ¶ 12(g)(4)]. 
 

 
4 In other regions of the country, protecting refuge areas in efforts to rebuild a fishery has been 
critical. See, e.g., Ben Berke, The Atlantic cod is coming back after strict catch limits greatly 
decreased numbers, https://www.npr.org/2022/07/18/1112113037/the-atlantic-cod-is-coming-
back-after-strict-catch-limits-greatly-decreased-numb (last accessed January 16, 2023) (“In order 
to rebuild a stock, you have to sort of preserve those spawners so that they are able to reproduce”). 
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The result of this expanded gillnet fishing will almost guarantee “that mortality rates exceed those 

necessary for restoration of Lake Trout” (Science-Based Analysis of How Proposed Decree 

Jeopardizes Sustainability of Great Lakes Fishery Resources and the Fishers that Depend on Them, 

Exhibit D).  Yet, the Proposed Decree would allow this to happen. (Exhibit B, ¶¶ 56-57 (explaining 

the ambiguous provisions allowing two licenses with a maximum of 6,000 feet each for historic 

preservation and cultural education yet allowing extensive gear and commercial sale of the catch)). 

This is against the public’s interest, jeopardizes the preservation of the Great Lakes fishery, and 

does not recognize a resource shared in common (Exhibit C, noting the disincentives of expanding 

gillnet when balancing the sustainability and economic viability of the resource for all users). Also 

noteworthy, the Tribal fishing prohibited in Article IV(A)(1)(b) indicates that it is “prohibited 

south of the line extending from the mouth of the Escanaba River” yet Map 9 included with the 

Proposed Decree appears to show the opposite (potentially in error).  

 The Coalition objects to gillnet expansion in Lake Michigan as set forth in Article IV(A)(1) 

and asks that the Court reject such expansion and send this issue back to the Parties for further 

negotiation.  

2. Gillnet expansion in Lake Huron in Article IV(A)(2). 

 Affiant Krist’s maps illustrate a massive increase in large and small mesh gillnet zones 

along with a significant reduction in the Lake Trout refuge area (the principal place of 

reproduction) when compared to the 2000 Consent Decree (Exhibit B, Maps 11, 12, and 13).5 

Specifically, the additional waters where gillnet fishing would be permitted in Lake Huron would 

 
5 Article VI(A)(2)(d)(iii) also seemingly permits Tribal trap net fishing in southern Lake Huron. 
The provision says the “Tribes may authorize” fishing and the “State shall issue a permit.” It is 
likely the Parties intended fishing in these waters to be permissive, but as written the obligation 
for the State to issue a permit is mandatory. 
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be in Hammond Bay and near Rogers City Harbor (Grid 606, which has not previously been 

subject to gillnet fishing). The only Lake Trout refuge area identified in northern Lake Huron is 

proposed as being subject to gillnet fishing for more than 10 months of the year and has been 

reduced in size to less than half the size that has existed since 1985 (Exhibit B, ¶¶ 18-19, 25; Maps 

11 and 12). The expansion of gillnet fishing in this area “would severely impact the Lake Trout 

population in Hammond Bay and the entirety of Lake Huron” (Exhibit B, ¶¶ 23-25). 

 Johnson states, in no uncertain terms, that “[t]he biological information describes a 

resource in crisis, with lake whitefish abundance at historic low points and Lake Trout recovery 

still in early stages in lakes Huron and Michigan” (Exhibit D, ¶ 10). He explains the appropriate 

approach: 

The appropriate biological response is to take a conservative approach to 
setting harvest levels in a new decree that protects the diminished whitefish stocks 
from overharvest while taking precautionary measures to protect lake trout as the 
focus of fishing shifts from whitefish to this recovering native species. The 
Proposed Decree, however, makes available additional fishing opportunities that 
will heighten harvest pressure on fragile resources . . . The Proposed Decree 
expands gillnetting opportunities to the detriment of the Great Lakes fishery. This 
expansive new gillnetting will increase fishing pressure, enable more efficient 
targeting of lake trout and walleye, and expand gillnetting into areas and zones 
where they were not previously allowed. It represents a step backward from 
the framework of the 2000 Consent Decree, which directed $14 million to 
converting nonselective, lethal gillnets to trapnet fisheries [Exhibit D, ¶ 12(a)(b)]. 
 

Conservative harvest policy ideally would stay in place and be reviewed annually until Lake Huron 

shows “signs of stabilization and self-sustainability” (Exhibit D, ¶ 12(j)(3)); (Exhibit A). Likewise, 

Affiant Horton similarly notes the concerns with expanded gillnetting, and opines that the 

management framework does not adequately account for such additional gear expansion (Exhibit 

A, ¶ 25). 

 The impact of expanded gillnet fishing would also be profound to the recreational fishing 

community in Rogers City and areas outside of gillnet zones. This is because under the proposed 
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plan there is no path for Lake Trout to migrate to Rogers City or areas south of Rogers City without 

coming across gillnets. (Exhibit B, Map 11). Gillnet fishing zones have never been permitted 

between the refuge area and Rogers City. Krist explains this difference will make it so Lake Trout 

will not have the same opportunity to migrate into the Hammond Bay and Rogers City area as they 

have in past decades (Exhibit B, ¶ 27). 

 In fact, the health of the Lake Trout population in all of Lake Huron is threatened by this 

change and expanded gillnetting, and recreational fishers are certain to be affected: 

Based on my experience, as the number of fish in the area decline to low levels, 
anglers lose interest with the slow fishing and move to other ports or just quit 
fishing. This could cause serious economic hardship and devastate the community 
of Rogers City [Exhibit B, ¶ 27]. 

The frustration with this specific expansion is that the Parties, and even Judge Enslen, have 

previously accepted a zone management scheme where recreational zones or refuge areas were 

protected from the effects of gillnet fishing. See United States v. Michigan, 12 ILR 3079, 3079 

(W.D. Mich. 1985) (“The court finds the zonal plan superior . . . in protecting the Indian reserved 

treaty fishing right, preserving and managing the resource, reducing social conflict, stabilizing the 

fishery, and assuring both federal and state funding”). The expansion of gillnet fishing in Lake 

Huron eradicates a prudent plan of zone management and puts in serious jeopardy efforts to create 

and stabilize the Lake Trout population in the Treaty waters of Lake Huron (Exhibit B, ¶¶ 18-21).  

The expanded use of gillnets near the port of Rogers City also entirely fails to recognize the 

fundamental assumption that the resource is shared in common.  

 The expanding Salmon fishery during the 1985 Consent Decree in Lake Huron, and Rogers 

City, in particular, caused extensive community planning, investment in upgrading the harbor, and 

maintenance and dredging of the same to support the influx of those attempting to gain access to 

the fishery (Exhibit B, ¶ 14). The Mayor of Rogers City, Scott McLennan, agrees with Krist on 
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the impact the Proposed Decree could have on the recreational fishing industry in Rogers City. He 

finds that expansive gillnet fishing near Rogers City would decimate the local economy: 

Because of the high efficiency of the gill netting technique, an expanded gill netting 
harvest would have an immeasurable impact on the Rogers City area fishery and 
economy. If allowed in the Proposed Decree, gill netting in the area is likely to 
irreparably harm the sport-fishery, bankrupt the Rogers City marina that 
depends upon the fishery, and decimate the local economy that survives on the 
revenues brought in by visiting sport-fishers [Exhibit E, Affidavit of Scott 
McLennan, ¶ 5 (emphasis added)]. 

Without question, the Proposed Decree’s expansion of gillnet fishing entirely fails to recognize 

that others share the resource in common, including the recreational fishing industry in Rogers 

City. Theses change will even threaten the well-documented wild populations of Coho Salmon 

and steelhead that live in the Ocqueoc River (Exhibit B, ¶ 36). Similar concerns exist regarding 

the expansion of small mesh gillnets without any effective policy to prevent the collapse of limited 

local populations of perch and walleye (Exhibit B, ¶¶ 37-39). 

 The Coalition objects to the expanded gillnet fishing in Lake Huron in Article IV(A)(2) 

and asks that the Court reject such expansion and send this issue back to the Parties for further 

negotiation based on these concerns. 

3. Gillnet expansion in Lake Superior in Article IV(A)(3). 

  The expansion of large mesh gillnet fishing is proposed for all the 1836 Treaty Waters of 

Lake Superior (Exhibit B, Maps 16 and 17). Previously, a large portion of these waters was closed 

to large mesh gillnet fishing and the less lethal use of trap nets was permitted (Exhibit B, Map 16). 

The State of Michigan’s efforts towards reducing mortality rate on fish stocks due to Sea Lamprey 

predation and over-fishing has been a focus since the 1960s (Exhibit C, ¶ 12). Even in the 1980s, 

the management of the Michigan fisheries was focused on reducing netting mortality, which 

produced a better fishery (Exhibit C, ¶ 14). The biological data available relevant to the MI-8 
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whitefish stock does not establish that additional fishing pressure is appropriate or prudent (Exhibit 

A, ¶ 25; Exhibit D, ¶ 12). In addition to this expansion, small mesh gill net zones for Walleye and 

Yellow Perch have also been extended across all the 1836 Treaty Waters of Lake Superior, 

representing a drastic shift from the 2000 Consent Decree (Exhibit B, Maps 19 and 20). Such 

expansion would impact an entire species that provides a significant economic value to the local 

communities and fishing ports (Exhibit B, ¶ 39; see also Exhibit C, ¶ 15-16, speaking to managing 

and allocating the stocks to encourage the more valued use). 

 The expansion of small-mesh gillnetting is largely provided to target perch and walleye. 

Perch and walleye stocks, however, are not sufficient within the 1836 Treaty Waters to sustain 

direct commercial fishing as set forth in the expanded gillnet areas (Exhibit D, ¶ 12.d; see also 

Exhibit B, ¶ 41, Maps 19-20, detailing the expansion in Lake Superior of small mesh gillnet zones 

for walleye and yellow perch).  

 The Coalition objects to the expanded gillnet fishing in Lake Superior in Article IV(A)(3) 

and asks that the Court reject such expansion and send this issue back to the Parties for further 

negotiation. 

C. The Coalition objects to Article VII(A)(5) of the Proposed Decree because it fails to 
establish target annual mortality rates for Lake Trout and Whitefish. 

 The Proposed Decree provides that prior to the signing of the Proposed Decree the 

Executive Council,6 in consultation with the Technical Fisheries Committee, shall adopt “target 

annual mortality rates at a species-specific level and management unit-specific level” (Proposed 

Decree, Article VII(A)(5)). Affiant Johnson, an expert fisheries biologist with extensive 

 
6 The Executive Council consists of chairpersons of the Tribes, the Director of the MDNR, and the 
Secretary of the Interior (Proposed Decree, Article XVII(A)). 
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experience with the Great Lakes fishery gained during his time working for the MDNR, notes that 

without a set mortality rate “it is impossible to judge the biological impacts that may ensue” from 

the Proposed Decree (Exhibit D, ¶ 12(g)(4)). Affiant Horton, another expert fisheries biologist, 

also explains that even if mortality rates are identified, there is no clear recourse in the Proposed 

Decree; the rates are not reviewed frequently enough, and target mortality rates and harvest limits 

need to be reviewed annually (Exhibit A, ¶ 19, 22-24). 

Johnson avers that there is extensive literature establishing that the rate chosen will have 

dramatic impacts on the fishery: “Mortality targets for Lake Trout, if set at 40% or lower, produce 

harvest policy that favors reproduction—that is self-sustaining Lake Trout populations that are less 

dependent or independent of stocking (Exhibit D, ¶ 12(g)(1)). Based on his experience and current 

evaluation of Lake Trout health, Lake Trout in proximity to a “[r]efuge should be targeted for more 

conservative harvest management, with target mortality rates set at 40% or less and with 

enforcement and penalties commensurate with the importance of protecting these stocks” (Exhibit 

D, ¶ 12(g)(4)).  

 Further, the mortality rate cannot simply be ignored in favor of increased stocking because 

stocking is not successful in large parts of the Great Lakes, particularly Lake Huron. Lake Huron 

is almost entirely dependent on natural reproduction of lake trout as stocking is unsuccessful in 

that lake. Thus, the choice of a mortality rate for Lake Huron is critical to survival of the lake trout 

fishery and for evaluating the impact of the Proposed Decree. 

 Notwithstanding the critical importance of target annual mortality rates, the Parties have 

provided that target annual mortality rates will be determined at a later date. Simply put, neither 

this Court nor the Parties are able to evaluate whether the Proposed Decree aligns with the public 

interest and will preserve the Great Lakes fishery. The Court cannot enter a consent decree that is 

Case 2:73-cv-00026-PLM   ECF No. 2062,  PageID.12517   Filed 01/20/23   Page 19 of 36



16 
 

contrary to the public interest and therefore should reject the Proposed Decree until there are 

standards that can actually be evaluated. See Williams, 720 F.2d at 920. 

 The Coalition objects to Article VII(A)(5) of the Proposed Decree because there are no 

established target annual mortality rates that would allow for the evaluation of the biological 

impact that the Proposed Decree would have on the Great Lakes fishery. 

D. The Coalition objects to Articles VII(A)(5)-(6) of the Proposed Decree because the 
terms do not provide a biologically sound review of harvest policies or target annual 
mortality rates. 

 The Proposed Decree does not establish a framework for review of target annual mortality 

rates that will allow it to be flexible to the unpredictability of the fishery, especially considering 

the proposed expansion of gillnet fishing. A system that cannot respond to changes in the fishery 

is, again, a recipe for disaster and poses a real threat of irreparable harm to the fishery resource. 

The terms of the Proposed Decree provide for a review of target annual mortality rates every six 

years (Proposed Decree, § VII(A)(5)(b)) with harvest limits being held in constant for three years 

at a time (Proposed Decree, § VII(A)(6)). (Exhibit B, ¶ 28 (noting that the three-year review has 

“no in-season adjustments and accountability that ensures that all users have available a fair share 

of the resource each year.”)) 

 Affiant Horton specifically recommends that impacts to the Great Lakes fishery are 

avoided by adopting annual review of the target mortality rates along with enforceable harvest 

limits: “In my professional opinion, there should be significant concerns of the proposed 

management approach in the Proposed Decree for both recreationally and commercially important 

fish species in the 1836 Treaty waters of Lakes Superior, Michigan, and Huron” (Exhibit A, ¶ 29). 

  Under the Proposed Decree, mortality rates and harvest limits are not subject to mandatory 

review and change where conditions or fish populations change (Exhibit A, ¶ 19 (noting that the 
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biologically based committee should have the authority to constrain catch when annual catch limit 

quotas must be lowered based on model data or harvesting reporting data); Exhibit D, ¶ 12.j). 

Rather, even if “scientific evidence suggest it is appropriate to do so,” mortality rates cannot be 

changed unless there is “consensus,” i.e., unanimous agreement, to change them. (Proposed 

Decree, § VII(A)(5)(b)(i)). While the Parties may argue that “[i]t is the intention of this subsection 

that target annual mortality rates will be adaptive” and subject to change “as warranted,” every 

Party has a veto right on a change even if violative of biological necessity (Proposed Decree, § 

VII(A)(5)(b)(iii)). This lack of a scientific approach to mortality rates and harvest limits in favor 

of a political approach, i.e., that the Executive Council, not biologists, will set the mortality rates 

or harvest limits and that any one Party may veto a change regardless of necessity, is a major threat 

to the sustainability of fishery populations.7 

Further, there is no remedy in the Proposed Decree for the failure to adopt and adjust 

mortality rates or harvest limits prior to the time when adverse impacts will be suffered in the 

fishery.  Any party may veto any adjustment to mortality rates or harvest limits and the dispute 

resolution process set forth in the Proposed Decree does not protect the resource, since it 

specifically states the “matters identified in the this Decree as requiring consent or agreement of 

all of the Parties shall not be subject to dispute resolution…” (Proposed Decree, § XVIII(A)(1)).8 

This lack of a meaningful remedy prior to actual damage to the fishery puts this Court in the very 

position that Judge Enslen warned against prior to the approval of the 1985 Consent Decree: having 

the Court serve as a perpetual “fish master,” a role to which the Court is ill-suited in the view of 

 
 
8 Even if a dispute resolution process was available to address changes in mortality rates or harvest 
levels, by the time catch data is collected and verified, demands for a change made and then 
rejected, and the multi-step process in the dispute resolution system completed, an entire fishing 
season will have come and gone (Proposed Decree, § XVIII). 
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Judge Enslen (Exhibit A, ¶ 20 (“The Proposed Decree is not likely to be successful in ensuring the 

long-term sustainability of the fish stocks in the 1836 Treaty Waters”). 

 Johnson avers that this is wholly insufficient from a biological perspective considering the 

unpredictability of the Great Lakes fishery: 

Harvest policy and status of the stocks need to be reviewed at least annually and 
more frequently where populations are especially depressed, yet the proposed 
decree would review harvest policy only every three years and mortality targets 
every six years. Such infrequent reviews of harvest policy could have disastrous 
consequences. [Exhibit D, ¶ 12(j) (emphasis added).] 
 

The frequent review of harvest policy and mortality targets has been the past routine for the Parties, 

but this Proposed Decree represents a step backwards (Exhibit A, ¶¶ 23-24).  

 The potential dangers of the lack of frequent review are compounded by the proposed 

expansion of gillnet fishing. Both Johnson and Krist aver that gillnet fishing resulting in 

overfishing can produce disastrous consequences in as little as a few months, as demonstrated by 

assessment data from the MDNR in 1978-79: 

Vigilance is required in managing gillnet effort and lack of vigilance can have 
disastrous consequences in as little as a few months.  An example of the 
consequences of a targeted and unlimited gillnet fishery is illustrated by 1978-79 
Michigan Department of Natural Resources assessment data from Hammond Bay–
Cheboygan areas of northern Lake Huron.  The DNR’s assessment fishing there 
measured an 83% drop in lake trout density between 1978 and 1979.  . . . A 
single fall season of gillnetting nearly eliminated the lake trout population 
there.  Similarly, a wave of gillnet effort in Grand Traverse Bay in 1979 
reduced the lake trout stock there by over 90% in a matter of months. [Exhibit 
D, ¶ 12(j)(1) (emphasis added).] 
 
Heavy gillnetting between the fall of 1978 and the spring of 1979 in northern Lake 
Huron, including Hammond Bay, caused the lake trout population to plunge 
precipitously. The decline in lake trout caused the recreational fishery to decline 
[Exhibit B, ¶ 11 (emphasis added)]. 

The Proposed Decree does not have specific terms related to restrictions on boats fishing in many 

of the expanded gillnet areas and limits per the boat that can be used (Exhibit B, ¶ 28). The lack 

of terms dictating that there be frequent, necessary reviews of harvest limits and target annual 
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mortality rates present a significant danger to the Great Lakes fishery (Exhibit A, ¶¶ 24-25; Exhibit 

D, ¶ 12.j) and, honestly, to tribal and non-tribal interests alike. The proposed terms do not align 

with preservation of the Great Lakes fishery because the terms are reactive, rather than proactive.  

 The Coalition objects to the review standards in Article VII(A)(6) because the standards 

are insufficient to protect the Great Lakes fishery, and ultimately, the availability of the fishery 

resource to the Tribes and the public. These provisions should be rejected and that these issues be 

returned to the Parties for further negotiation—especially regarding having annual review of target 

mortality and harvest limits, review of fisheries stock assessments, and recommendations from 

outside fisheries experts regarding a better approach to the management framework incorporated 

in a successor decree. Further discussions should also account for data uncertainty in the stocks 

and promoting population abundance and sustainability, avoiding harvest goals that are too close 

to the maximum sustainable yield threshold, and timely evaluation of the fisheries’ performance 

to avoid overfishing impacts for all users (Exhibit A, ¶ 29; Exhibit D, ¶ 12.j). 

E. The Coalition objects to Article VII(B) because the management standards related to 
annual harvest limits are vague to the point of being unenforceable. 

 The Proposed Decree provides that “[t]he State and the Tribes shall manage their respective 

fisheries to avoid exceeding their respective annual Harvest Limits” and that “[l]arge deviations 

shall be rare and promptly addressed” (Proposed Decree, Article VII(B)). This language, without 

any defined terms or qualifying language, is meaningless. It seemingly permits deviations, but to 

what extent is completely unclear and unenforceable.  

 The lack of specificity presumably makes the harvest limits vague to the point of being 

unenforceable by this Court; this Court cannot accept such language in a consent decree because 

it will have the responsibility of enforcing the terms of the decree for a 24-year duration without 
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any guidance from the Decree or the Parties’ agreement. In fact, because the “prospective 

provisions of [a] consent decree operate as an injunction[,]” the lack of such specificity alone 

should be grounds for rejecting the Proposed Decree. See Williams, 720 F.2d at 920 (explaining 

that when a court enters a consent decree its provisions operate as an injunction); Fed. R. Civ. P. 

Rule 65(d)(1)(C) (providing that injunctive relief must “describe in reasonable detail . . . The acts 

or acts restrained or required”). 

 The lack of management standards similarly reveals a lack of feasibility in the plan 

purported in the Proposed Decree. The Proposed Decree is intended to set limits on what can be 

fished, but language indicating large deviations shall be “rare” essentially negates that intent 

(Proposed Decree, Article VII(B)). The language proceeds to indicate “on average neither the State 

nor the Tribes shall exceed their apportioned harvest opportunities.” (Id.) Without clearer terms, 

this Court is only left to guess at what actions are prohibited under the Proposed Decree. 

 Contrast this bundle of undefined, unenforceable terms with the terms of the 2000 Consent 

Decree, which had clear, defined terms and consequences that made the mortality and harvest 

limits established by the Decree clear and enforceable (e.g., 2000 Decree, Article VII(A)(3) 

[mortality limits] and VII(B) [overharvest consequences]). Parties had a well-defined incentive to 

comply with the requirements of the 2000 Decree and clear consequences for violations of 

mortality or harvest limits. The Proposed Decree is ambiguous, contains no deterrents to violation 

and is wholly unenforceable by the Court. 

 The Coalition objects to Article VII(B), and the entirety of the Proposed Decree, because 

the management standards are so vague as to be unenforceable. We ask that these provisions be 

rejected and that these issues be returned to the Parties for further negotiation. 
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F. The Coalition objects to the information sharing framework in Article XIV of the 
Proposed Decree because it omits information necessary to ensure preservation of the 
Great Lakes fishery. 

 The provisions of the Proposed Decree regarding information collection, reporting and 

disclosure are inadequate and unenforceable in several respects that directly affect the fishery. 

There are several shortcomings in the proposed Decree. 

As established above in Section I.A, the Proposed Decree vastly expands gillnet fishing. 

Gillnets are lethal to any species of a given size that swims into them. The use of this non-selective 

gear creates a significant concern related to incidental or bycatch of other species (Exhibit C, ¶ 15 

(noting that trap nets do not kill non-target fish, which can be discarded and sorted alive as opposed 

to gillnets killing bycatch). Against this fact, the Proposed Decree only requires the Tribes to report 

harvest “landed” (Proposed Decree, § XIV(B)). “Landed” is not defined. Thus, non-commercial 

species caught and killed in gillnets, such as Atlantic Salmon, lake sturgeon, book trout, splake, 

brown trout, steelhead (rainbow trout) and others are not reported and will not be reported under 

the Proposed Decree. This is a significant issue with managing the fishery as the Parties are not 

even attempting to collect the necessary data to validate their presumption that expanded non-

selective gillnets will have no harm on the fishery (Exhibit D, ¶ 12(j)(4)). This means the Tribes 

are not required to report species captured but not retained and returned to the water dead or alive, 

making it impossible to evaluate the use of gillnets and understand the actual catch and what is 

happening within the fishery.  

 One example of how this could play out is with the restrictions on undersized Lake Trout 

set forth in Article VII(F)(2). The terms provide that all live, undersized Lake Trout shall be 

released; however, these released fish will never be included in the information sharing (Proposed 

Decree, § VII(F)(2)), failing to establish the entire picture of the fishery. In contrast to these 

requirements of the Tribes, State-regulated charter boats operating in 1836 Treaty Waters must 
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report the number of each species harvested and those that are caught and released (Proposed 

Decree, § XIV(G)). It is obvious the Tribes know the importance of captured but released catch 

data, yet the Proposed Decree ignores the responsibility for the Tribes to provide such data. 

 The flawed reporting requirements in Article VII(F)(2) fail to adequately create a basis of 

information that will allow the Parties, and the public, to evaluate the health of the Great Lakes 

fishery. Thus, the Coalition objects to the information sharing provisions in Article VII(F)(2). We 

ask that these provisions be rejected and that these issues be returned to the Parties for further 

negotiation. 

G. The Coalition objects to Article VIII because it does not provide a workable 
management framework for other species.  

 A provision for management of other species is entirely lacking in the Proposed Decree 

and is greatly needed, especially considering the expanded use of gillnets. For example, Johnson 

highlights that “[t]he Proposed Decree fails to even address the status of ciscoes in the lower two 

lakes or the potential impact of expanded small-mesh gillnet fishing on their recovery” (Exhibit 

D, ¶ 12(e)). This species is “in the early stages of recovery in Lake Michigan and are subject to a 

stocking-based recovery program in Lake Huron” (Exhibit D, ¶ 12(e)). This is an issue that must 

be addressed in the Proposed Decree, not as an emerging issue after entry of the decree. 

 Gillnets are not as-selective as will be suggested by the parties. In addition to fish, loons 

and diving ducks are threatened by gillnets, and will be caught and killed by the setting of such 

nets (Exhibit C, ¶ 15; Exhibit D, ¶ i.1). Loons are even listed as “threatened” by the State of 

Michigan (Exhibit D, ¶ i.1), yet expanded gillnet fishing is proposed. Bycatch of State-threatened 

lake sturgeon is even more concerning as they are also under consideration for being listed as a 

federally threatened species (Exhibit D). 
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 Moreover, the allocation of species other than whitefish and Lake Trout between the Tribal 

and State commercial fishers is completely unstated, and the standards to resolve a dispute over 

allocation only compounds this issue. Article VIII(I) provides that “[i]f there is an issue of 

allocation between Tribal and State commercial fishers, there shall be a presumption in favor of 

Tribal fishers.” What “presumption” is intended is unstated and not defined.  Understanding that 

the fishery is a shared resource and roughly split equally, we can only guess at what was intended 

by this wholly vague statement. This creates a serious issue for this Court in enforcing the terms 

of the Proposed Decree and for the Parties in resolving the disputes. The standards for the harvest 

of other species must be definite and clear, without a need for such a “presumption” or this Court’s 

intervention. 

 In all, the framework in Article VIII addressing other species must be defined to create a 

manageable standard that can be evaluated by this Court. Until these standards are developed, the 

Coalition asserts that the framework is so vague and inadequate as to be unenforceable.  Absent 

redrafting to provide an enforceable decision-making process, this section of the Proposed Decree 

should be rejected. The Coalition requests that these provisions be rejected and returned to the 

Parties for further negotiation. 

H. The Coalition objects to Article VI(C)(3) of the Proposed Decree because it does not 
provide adequate measures for marking nets, presenting a significant public safety 
concern. 

 The marking of gillnets and trap nets has been a public safety issue for years, yet the 

Proposed Decree does not create adequate marking standards for gillnets despite dramatically 

expanding gillnet fishing into areas where such nets have not been present for decades. The 

marking of gillnets presents a major public safety issue that must be addressed prior to entry of 

any consent decree, and this is not just a matter of “educating the public.” The danger that gillnets 
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pose results from the recreational fisher having the propeller of their motor or fishing cables 

becoming entangled in the net (Exhibit B, ¶ 30).  

To put this objection in context, gillnets are easily portable and movable. They can be 

thousands of feet in length. They can be set in any direction by a fisher with a 20-foot-long boat. 

They can drift with changes in current or waves. Notwithstanding, Article VI(C)(3) of the 

Proposed Decree merely provides that gillnets shall be marked on each end of the netting with a 

16”x16” flag at least four feet above the water. There is no limit on the length of a gillnet subject 

to this requirement. In fact, other portions of the Proposed Decree assume that gillnets may be as 

much as 6,000 feet long. In the congested waters of inner Grand Traverse Bay, gillnets are limited 

to 4,500 feet in length.9 In Little Bay de Noc and Big Bay de Noc, gillnets are limited to 24,000 

feet. Due to the narrow areas of the bays, and the extensive expansion of gillnetting proposed, 

boater safety will remain a serious concern. The 4-foot poles on the ends of the net need not be 

reflective to radar. While there are other mandates for markings on the surface of the water 

depending on the depth of the net and the water, such markings can be as small as “one and one-

half (1.5) inches [diameter] by four (4) inches [length]” in size (Proposed Decree, § VI(C)(2)(b)). 

These marking requirements create a significant safety hazard for boaters, and recreational fishers. 

They simply fail to provide adequate notice of where up to mile long nets are in the water. One 

need only consider the visibility of a 16-inch square a half mile away in seas with 2-to-4-foot 

 
9 This Court may take judicial notice on certain facts. Yeldo v. MusclePharm Corp., 290 F. Supp. 
3d 702, 708 (E.D. Mich. 2017). This Court should take judicial notice as to the width of the inner 
Grand Traverse Bay and Bays de Noc. For example, Little Bay de Noc narrows to approximately 
.7 miles (3,670 feet) at Gladstone, between Saunders Point and Hunters Point. The geographic 
limits of these narrow areas of water further demonstrate the impacts of walling off an area of the 
fishery with gillnets. 
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waves to understand the risk posed by inadequately marked nets.10 Finally, the net marking 

provisions in the Proposed Decree set forth no way to know which direction a gillnet may run even 

if a flag is spotted.  Does the net run north, south, east or west? 

In addition to the inadequacy of net marking on the nets themselves, there is no requirement 

that the location of nets set in the Great Lakes be disclosed to boaters, other fishers or to the general 

public. Thus, nets located one day can be moved the next with no notice to the public who may 

assume that a net seen one day will be there the next. 

Several incidents with gillnets in Lake Huron have occurred over the years. The most tragic 

of them was an incident in 1993 where three boaters died when “an accident occurred at the Tribal 

Salmon gillnet zone near Nunns Creek” (Exhibit B, ¶ 32 (b)). The solution, Krist believes, is 

adequate marking of gillnets in the waters, which is especially important under the Proposed 

Decree as it expands gillnet fishing zones into hundreds of square miles of recreational fishing 

waters (Exhibit B, ¶ 33). 

 Affiant Captain William Winowiecki, President of the Michigan Charter Boat Association, 

has also had numerous incidents with gillnets on the Great Lakes that have caused damage to his 

boat and dangerous situations for his crew and customers (Exhibit F, Affidavit of William 

Winowiecki). Based on his experience, he believes that gillnets create a serious public safety 

concern (Exhibit F, ¶¶ 6(a)-(g)). He believes that because the Proposed Decree expands gillnet 

fishing into areas that have not been fished with gillnets for decades, it is imperative that there be 

“adequate marking requirements . . . as well as public information sharing” (Exhibit F, ¶ 11). 

 
10 There are numerous other hazards posed by gillnets that break free without any intermediate 
markings, nets that may entangle recreational fishers who have no notice of a net location, an 
absence of provisions for the immediate removal of drifting nets and the assessment of costs 
associated therewith and other concerns. 

Case 2:73-cv-00026-PLM   ECF No. 2062,  PageID.12527   Filed 01/20/23   Page 29 of 36



26 
 

Otherwise, the Proposed Decree “poses a danger to the charter boat community and other users of 

the Great Lakes” (Exhibit F, ¶ 12). Captain Winowiecki believes the following, which incorporates 

modern day technology, would establish adequate marking of gillnets: 

In my experience, adequate marking of gillnets would provide the length of the 
net, the direction of the net, the owner of the net, and would be visible at a 
distance. Adequate marking would also include public information that would give 
the other users of the resource notice of the grids being fished with gillnets along 
with GPS coordinates. With the technology available at this time, including the 
extensive use of cellphones and other similar devices, a phone application or 
website could be required by the Proposed Decree showing a map of relevant user-
identified grids and a location identifying a net is in the location so boats and 
anglers can avoid those sites. This is a small feat to save lives of those other users 
on the Great Lakes that will now more likely be within areas where 
commercial nets can be set. The wide expansion of the nets is a tremendous 
concern and safety needs to be taken seriously in the Proposed Decree [Exhibit 
F, ¶¶ 9, 10 (emphasis added)]. 
 

In its current form, Captain Winowiecki believes the Proposed Decree poses a danger to the charter 

boat community and other users of the Great Lakes because it inadequately addresses the safety 

concerns related to unmarked or unknowingly placed gill nets (Exhibit F, ¶ 12). 

 The seriousness of this issue need only be confirmed with the United States Coast Guard, 

who objected to any proposal to place gillnets in the Detour Passage.  Further, the Court should be 

concerned about the more effective measures that are available, but not included. For example, in 

Section IV(A)(1)(f), the Little River Band agreed that it “shall share with MDNR GPS coordinates 

of nets that are set as soon as possible.” These GPS coordinates “may” be made “available to the 

public to avoid operational conflicts with other users and promote public safety.” This statement 

establishes a number of critical points and a serious issue of public safety. First, net conflict with 

the public is a real concern recognized by the Little River Band. Second, the technology exists to 

make GPS coordinates and other location information available in real time. Third, at least the 

Little River Band and the State see the need to “promote public safety” yet neither the United 
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States nor any of the other four Tribes are willing to make public safety a priority and the State 

does not address public safety in any waters other than the Little River Band zone.  

 There is absolutely no reason that the Parties and the Proposed Decree cannot address these 

public safety concerns, especially in light of the massive expansion of gillnets into waters that have 

not seen such nets for decades. The Court should not be deceived by assertions that this is merely 

a matter of “education.” Education cannot cause a 16” square flag a half mile away in 4-foot seas 

to suddenly be seen. 

 The Coalition objects to the current standards in Article VI(C)(3) because they are wholly 

inadequate in addressing the public safety concerns related to gillnets and they may actually create 

public safety issues if the public believes that nets are marked so as to be visible, when the opposite 

is the case. We ask that these provisions be rejected and that these issues be returned to the Parties 

for further negotiation. 

I. The Coalition objects to Article XIII(C) because it does not provide a meaningful 
framework for local consultation, as prior decrees have, and is inconsistent with the 
recognition that the resource is shared in common. 

 Provisions of the 2000 Consent Decree allowed local governments and recreational fishing 

groups to request a meeting with the Tribes to discuss issues of local concern, and the Tribes agreed 

they would meet upon request. This provision was used sparingly by the public and local 

governments and served to promote understanding and problem solving. The Proposed Decree, in 

contrast, has eliminated these provisions and replaces them with terms forcing these groups to ask 

the State to address concerns with the Tribes, essentially ending local consultation except with the 

permission of the State. Further, the new provision eliminates the Tribes’ previous commitment to 

meet with local governments or public interest groups (Proposed Decree, Article XIII(C)). 

Similarly, the 2000 Consent Decree required an annual report regarding Tribal management of the 
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fishery (see Article XIV of the 2000 Consent Decree), as well as other valuable data regarding 

catch. The Proposed Decree, however, specifically exempts commercial harvest data from 

disclosure to “non-parties” allowing little ability for anyone to understand the impacts of the 

Proposed Decree. (Proposed Decree, XIV.B.4.) 

 The State’s inability and unwillingness11 to address matters of local concern makes this 

framework unworkable. In practice, such a system is likely to create responsiveness issues to local 

concerns regardless of the issues that may arise within a local fishery (overfishing, overall health 

of the ecosystem, stocking, conflicts between users, the need for improved communication, etc.). 

This lack of a meaningful local consultation provision does not show a recognition the resource is 

shared in common nor does it further the preservation and conservation of the fishery. At the same 

time, the Proposed Decree also makes important data that fishery biologists outside this case would 

deem relevant and important to the management and study of fisheries, as well as to the public, 

unavailable for review, verification, and research.  

 The Coalition objects to Article XIII(C) of the Proposed Decree because it in inconsistent 

with the concept that the resource is shared in common and it is inconsistent with the reduction of 

conflict and open communication between those with a clear legal and practical interest in the 

Great Lakes fishery. The Coalition further objections to Article XIV that makes certain 

information unavailable to the public.  These provisions should be rejected and these issues be 

returned to the Parties for further negotiation. 

 

 

 
11 The State stated to the Coalition that it does not have time for “local concerns.” 
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CONCLUSION 

 The Coalition’s objections and supporting affidavits and other material12 establish that this 

Proposed Consent Decree should not be accepted by this Court because it is contrary to the public 

interest and it is in no sense fair, adequate, and reasonable to all interested parties. See Williams, 

720 F.2d at 920-21 (Providing a court may not enter a consent decree “for an agreement which is 

. . . contrary to the public interest” and a court, prior to entering a consent decree, should evaluate 

whether it is “fair, adequate, and reasonable”). The main issues with the Proposed Decree are 

directly related to Judge Enlsen’s 15 factor analysis from 1985. See Michigan, 12 ILR at 3081 

(providing fifteen factors to analyze two proposed allocation plans). The Proposed Decree fails to 

address the need to conserve declining whitefish and fragile lake trout populations of the lower 

two lakes, does not adequately preserve and conserve the resource, it fails to recognize that the 

resource is shared, exacerbates the potential for social conflict, destabilizes the fishery, has an 

unworkable management scheme, and is not flexible enough for the unpredictability of the fishery. 

For these reasons, this Court should reject the Parties’ Proposed Consent Decree and the Parties 

should be directed to return to negotiations to formulate a legally and factually supportable 

agreement, if possible. Finally, the clear merit of the Coalition’s objections illustrate the 

contributions that the Coalition can make to an agreement that preserves the Treaty right while 

addressing the public interest. This contribution considered with the actions of the State in shutting 

out the Coalition from the negotiation process warrants a review and revision of the terms 

 
12 The Coalition’s affidavits show that the objections set forth here are supported by the testimony 
of expert witnesses.  If the Court has any question as to the bona fides of these experts, the Coalition 
offers their testimony in support of these objections consistent with F.R.C.P. 26 and F.R.E. 702. 
Though the Court has not offered the opportunity for a hearing in its previous commitment to hear 
the Coalition’s objections and supporting testimony, the Coalition is prepared to present its proofs 
at a hearing should the Court so allow. 
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applicable to the Coalition’s involvement in negotiations and subsequent reviews. This Court has 

in the past permitted Coalition involvement in input, comment, motion practice and briefing related 

to the negotiation of consent decrees in this matter, all of which contributed to the successful 

negotiation of the two previous decrees. 

 WHEREFORE, the Coalition to Protect Michigan Resources respectfully requests this 

Honorable Court issue an order rejecting the Parties’ Stipulation for Entry of Proposed Consent 

Decree Subject to the Court’s Consideration of Objections (ECF 2042).  

Respectfully submitted,  
 
      Fahey Schultz Burzych Rhodes PLC 
      Attorneys for CPMR  
 
 
      ____________________________ 
      Christopher S. Patterson (P74350) 
      Stephen O. Schultz (P29084) 
      4151 Okemos Road 
      Okemos, MI 48864 
      (517) 381-0100 
      cpatterson@fsbrlaw.com 
      sschultz@fsbrlaw.com 
 

Dated: January 20, 2023  
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CERTIFICATE OF COMPLIANCE PURSUANT TO LOCAL RULE 7.2 

 This response brief complies with the type-volume limitation of Local Rule 7.2 because it 

contains 10,622 words, excluding the parts exempted by Local Rule 7.2(b)(i). This response brief 

was prepared using Microsoft Word 365.  

 
Respectfully submitted,  

 
      Fahey Schultz Burzych Rhodes PLC 
      Attorneys for CPMR  
 
 
      ____________________________ 
      Christopher S. Patterson (P74350) 
      Stephen O. Schultz (P29084) 
      4151 Okemos Road 
      Okemos, MI 48864 
      (517) 381-0100 
      cpatterson@fsbrlaw.com 
      sschultz@fsbrlaw.com 
 

Dated: January 20, 2023  
 
 

  

Case 2:73-cv-00026-PLM   ECF No. 2062,  PageID.12533   Filed 01/20/23   Page 35 of 36

mailto:cpatterson@fsbrlaw.com
mailto:sschultz@fsbrlaw.com


32 
 

CERTIFICATE OF SERVICE 

 I, Kaylin J. Marshall, hereby certify that on the 20th day of January 2023, I electronically 

filed the foregoing document and any attachments with the ECF system which will send 

notification of such to all parties of record.  

         /s/ Kaylin J. Marshall 
         Kaylin J. Marshall 
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SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 
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and 
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Defendants. 
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Case No. 2:73-cv-26 

HON. PAUL L. MALONEY 

AFFIDAVIT OF CHRISTOPHER M. HORTON 

STATE OF ARKANSAS ) 
) ss 

COUNTY OF HOT SPRING ) 

CHRISTOPHER M. HORTON, having been duly sworn and under oath, hereby avers, 

deposes and states as follows: 

I. I am Christopher M. Horton, a former state agency fisheries biologist and now the Senior

Director of Fisheries Policy for the Congressional Sportsmen's Foundation. 

2. I make this affidavit based upon my personal knowledge and belief, and if called upon to

testify in a judicial proceeding, my testimony would be consistent with the averments made 

herein. 

Exhibit A
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UNITED STATES OF AMERICA, 
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and 

BAY MILLS INDIAN COMMUNITY, SAULT 
STE. MARIE TRIBE OF CHIPPEWA INDIANS, 
GRAND TRAVERSE BAND OF OTTAWA AND 
CHIPPEWA INDIANS, LITTLE RIVER BAND 
OF OTTAWA INDIANS, and LITTLE 
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Plaintiff-Intervenors, 

and 

STATE OF MICHIGAN, et al., 

Defendants. 
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HON. PAUL L. MALONEY 

__________________________________________/ 

AFFIDAVIT OF FRANK KRIST 

STATE OF MICHIGAN ) 
) ss 

COUNTY OF  PRESQUE ISLE ) 

FRANK KRIST, having been duly sworn and under oath, hereby avers, deposes and states 

as follows: 

1. I am Frank Krist, a retired Environmental Health Enforcement Officer and the current Vice

President of the Hammond Bay Area Anglers Association.

2. I make this affidavit based upon my personal knowledge and belief, and if called upon to

testify in a judicial proceeding, my testimony would be consistent with the averments made

herein.

Exhibit B
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Education and Experience 

3. I graduated from Jackson Community College in 1967 with an Associate Degree in 

Science. I then studied at Michigan State University and graduated in 1969 with a Bachelor 

of Science in Fisheries and Wildlife. 

4. Upon graduating, I served in the United States Army as a Specialist 4th Class (between 

1969 and 1971).  

5. When I left the Army, I studied at Central Michigan University’s graduate school and 

completed 53 hours of coursework in limnology, with a focus on chemistry.  

6. Beginning in 1974 (and through my retirement in 2008), I was employed as an 

Environmental Health Enforcement Officer for the District Health Department No. 4. 

7. I moved to Rogers City, Michigan in June of 1974, where I immediately became interested 

in the fishing opportunities along Lake Huron’s shoreline. From 1974 through the present, 

I have advocated for and coordinated bringing people, agencies, communities, and others 

together to share ideas and work toward successful management of the Great Lakes and 

inland fisheries. I specifically emphasize the need to share ideas with and solicit input from 

the public. I am a member of the following: 

a. Michigan Department of Natural Resources’ (“MDNR”) Lake Huron Citizens 

Fishery Advisory Committee (Chair); 

b. MDNR’s Northern Inland Lakes Citizens Fishery Advisory Committee (Chair); 

c. MDNR’s Lake Michigan Citizens Fishery Advisory Committee (Member, 

representing Lake Huron Citizens Fishery Advisory Committee); 

d. Michigan Sea Grant External Advisory Committee (Member); 

e. American Fisheries Society (Member); 
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f. International Association of Great Lakes Research (Member); and

g. Michigan Resource Stewards (Member).

Background with Rogers City/Hammond Bay Area and Lake Huron 

8. In August of 1974, I participated in a Chinook Salmon fishery near shore in the Rogers

City area. In the spring of 1975, I engaged in Splake fishing in Hammond Bay and Presque

Isle Harbor. During the same year, Lake Trout began entering the recreational fishery

replacing the splake.

9. By 1976, the Lake Trout were becoming larger and more numerous, resulting in the

recreational fishery becoming more popular. In 1977, both the Salmon and Lake Trout

fisheries were beginning to draw visitors to the Rogers City area from Hammond Bay to

Presque Isle.

10. By 1978, I began to realize the potential economic benefits the fishery could offer the

community. The Lake Trout population was expanding, and a decent Salmon fishery

emerged due to limited stocking efforts, so I encouraged the MDNR to expand its Salmon

stocking efforts in the Rogers City area.

11. Heavy gillnetting between the fall of 1978 and the spring of 1979 in northern Lake Huron,

including Hammond Bay, caused the Lake Trout population to plunge precipitously. The

decline in Lake Trout caused the recreational fishery to also decline.  However, Salmon

were still being caught, and I continued to encourage the MDNR to increase Salmon

stocking efforts near Rogers City.

12. In 1983, the MDNR established a contract with a landowner adjacent to Rogers City to

install a Salmon weir to harvest excess spawning fish. This enabled the MDNR to stock a
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large quantity of Salmon in the area and maintain control over the problems often 

associated with sizable returns of spawning Salmon. 

13. The increased Salmon stocking efforts energized the community, and intensive planning 

began. Officials from Rogers City immediately created a “Mayor’s Study Committee” of 

government leaders, civic members, recreational fishers, and news media. 

14. The existing harbor facilities and business accommodations in Rogers City were grossly 

inadequate to accommodate the influx of visitors related to the fishery, and major 

investments in the community were needed. A three-million-dollar harbor upgrade was 

performed, and hundreds of thousands of dollars were spent on maintenance and dredging 

of the facility over the years. 

15. In the midst of ongoing economic challenges and high unemployment in the area, Judge 

Enslen’s statement in his opinion regarding the 1985 Consent Decree that “establishment 

of long-term management zones [would] permit economic development and planning by 

affected communities and individuals” inspired confidence that this major harbor 

investment would provide returns for many years. United States v. Michigan, 12 ILR 3079 

at 3083 (W.D. Mich, 1985). 

Overview of the Proposed Consent Decree 

16. The Proposed Consent Decree fails to address the limitations of the fishery resource in the 

Great Lakes fisheries by expanding gillnet fishing zones. 

17. I was involved in the prior consent decrees in this case and have experienced the effects of 

the 1985 and 2000 consent decrees through the course of my professional career. 
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18. The 1985 Consent Decree prohibited gillnetting in many critical areas. For example, gillnet 

fishing was prohibited south of the Hammond Bay Refuge Harbor in Lake Huron and all 

Lake Trout taken were released.  

19. The 2000 Consent Decree similarly limited gillnetting. For example, in Hammond Bay, 

gillnet fishing was limited to waters shallower than 75 feet during October and December, 

a compromise that allowed Lake Trout to migrate into sport fishing zones the following 

spring (Top Map 13, Exhibit A).  

20. The Proposed Consent Decree, in contrast, fails to address the limitations of the fishery 

resource and would severely impact the Great Lakes Fisheries.  

21. The actions at this time while a resource is in crisis constitute, in my opinion, the State of 

Michigan’s abdication of its Public Trust responsibilities to protect fishery resources on 

behalf of the citizens of Michigan. 

Maps of Gillnet Fishing Zones Under the Proposed Consent Decree 

22. To illustrate the proposed massive expansion of the non-selective and highly efficient large 

and small mesh gillnets, I created 20 maps covering the 1836 Treaty Waters using the 

professional Esri Mapping Software, ArcGIS 10.82. This allows accurate scaled maps to 

quickly show the proposed extensive expansion of both large and small mesh gillnet zones 

throughout Lake Michigan, Lake Huron, and Lake Superior. These maps are attached as 

Exhibit A. 

Expanded Gillnet Fishing Zones in Lake Huron (Maps 11, 12, 13) 

23. The destructive foodweb changes in Lake Michigan and even more intense changes 

occurring in Lake Huron have caused the Salmon numbers to decline sharply.  As a result, 

Lake Trout are critical to maintaining a recreational fishery at Rogers City, which is the 

Case 2:73-cv-00026-PLM   ECF No. 2062-3,  PageID.12550   Filed 01/20/23   Page 5 of 51



6 

busiest Trout and Salmon port on Lake Huron. Yet, despite this, the Proposed Consent 

Decree expands gillnet fishing zones in Lake Huron that will decimate the Lake Trout 

Population. 

24. It is my opinion the Proposed Consent Decree would severely impact the Lake Trout 

population in Hammond Bay and the entirety of Lake Huron. This assertion is supported 

by annual assessments that show heavy gillnet fishing in Hammond Bay between the fall 

of 1978 and the spring of 1979 caused the Lake Trout population to plunge severely 

(Eshenroder et al., 1995).

25. Maps 11 and 12 illustrate the near elimination of the Northern Lake Huron Lake Trout 

Refuge.  These important spawning grounds were critical in establishing a nearly recovered 

adult wild population in northern Lake Huron and continue to contribute to the Lake Trout 

population as distant as the southern waters of Lake Huron.  The Proposed Consent Decree 

would eliminate the year-round protection of Lake Trout and only have restrictions for just 

60 days from October 1 through November 29 while allowing gill netting and the retention 

of Lake Trout the rest of the year.  In addition, the size of the protected waters  has  been 

reduced by more than one half.  These changes will have devastating impacts on 

maintaining the Lake Trout population that is vitally important to all users.

26. Maps 11 and 12 show the intensive proposed gillnet expansion in Lake Huron.  Shockingly, 

Map 13 shows that less than only six miles from Rogers City huge amounts of both large 

and small mesh gillnetting will be available year-round except for short spawning closures 

and a very limited seasonal restriction of large mesh gillnets only.

27. There is no longer an extensive period of several months for Lake Trout from the 

surrounding areas to migrate into Hammond Bay and the Rogers City area by spring.  This 
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constant heavy netting throughout the year in and near these recreational fisheries will 

greatly reduce the number of fish in the area while the commercial fisher can easily remain 

profitable just by setting more gill net.  As the number of fish in the area decline to low 

levels, anglers lose interest with the slow fishing and move to other ports or just quit 

fishing.  This could cause serious economic hardships and devastate the community of 

Rogers City, as well as other fishing ports around the state. 

28. Related to the issue above are the absence of Tribal local harvest limits, no restriction on

the number of boats fishing in the area and no limit on the amount of net that can be used

per boat. These oversights will enable a large portion of the lake-wide harvest to be taken

in the Hammond Bay-Rogers City Zone. This will result in fewer fish left for the

recreational angler.  Unfortunately, there is no effective method in the proposal to prevent

an overwhelming share of the fishery to be taken by commercial fishers since the harvest

limits are only reviewed every 3 years and there is no in-season adjustments and

accountability that ensures that all users have available a fair share of the resource each

year.  This was a point that Judge Enslen stressed and implemented by supporting zones

for limiting the use of gill nets near recreational fishing ports.

Safety Concerns of Expanded Gillnet Fishing Zones in Lake Huron 

29. There also is a serious problem with anglers leaving from Rogers City and fishing in the

proposed gillnet zone from 40 Mile Point into Hammond Bay (Map 13). These anglers 

often fish near the bottom for Lake Trout where the gill nets are set.  These anglers will be 

at serious risk of their submerged equipment becoming entangled in gillnets accidentally, 

creating a major conflict and serious safety concern.
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30. The danger gillnets pose is easy to understand. When a motor propeller or fishing cables 

from a recreational fisher become entangled in the net and the material is not cut loose 

quickly enough, the stern or side of a boat can be pulled under the water resulting in the 

boat sinking or capsizing. 

31. Gillnets are only marked at each end with a staff buoy and flag.  Clearly, since gillnets are 

several hundred feet to over a mile long, it can be very difficult to determine the direction 

and pattern used to place the net.  Many anglers arrive on the water before daylight and 

often fish after dark, which makes it nearly impossible to know where and the direction a 

net is placed.  Foggy and breezy or windy conditions also make it very difficult to identify 

a single flag placed only on each end of a lengthy net.  It becomes even more dangerous 

when two or more gillnetters are operating in the same vicinity since there is no way of 

knowing which markers belong to each net.   

32. There have been multiple accidents related to gillnets in Lake Huron. 

a. A serious accident was caused in Hammond Bay along Huron Beach in 1981. 

Exhibit B.  

b. In 1993, an accident occurred at the Tribal Salmon gillnet zone near Nunns Creek. 

This incident tragically resulted in 3 deaths. Exhibit C.   

c. The dangers of gillnets were written about after this 1993 incident in the Detroit 

Free Press. Exhibit D.  

33. The Proposed Consent Decree provides inadequate marking requirements, in my opinion 

based on my experience.  

34. The added stress of fishing in waters with poorly marked gillnets causes not only safety 

issues as described above, but it will also likely cause many anglers to avoid returning to 
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the community and visit other locations instead.  This can have severe economic impacts 

to nearby communities.   

35. The limited amount of gillnet fishing zones in recent years has led to less accidents. 

However, with the zones under the Proposed Consent Decree, it is my opinion there are 

likely to be more accidents in the future if safety concerns (adequate marking of gillnets) 

are not addressed extensively. 

Gillnet Expansion in Lake Huron Related to Salmon and Steelhead 

36. This switch to the massive expansion of gillnets will threaten the documented wild 

population of Coho Salmon and steelhead that live in the Ocqueoc River.  A mile of gillnet 

could easily encircle the river mouth yet comply with the 1/3-mile radius rule from the 

mouth.  Over 45 years of fishing in the area indicate that steelhead and Coho Salmon cruise 

close to shore toward the end of summer where they are especially vulnerable in shallow 

water. The proposed 1/3-mile radius rule will not protect these spawning runs of wild fish.  

Gillnet Expansion in Lake Huron Related to Yellow Perch and Walleye 

37. Yellow Perch and Walleye under the Proposed Consent Decree will be a targeted 

commercial species.  

38. Yet, with the massive expansion of small mesh gillnets, there is no effective policy in 

Proposed Consent Decree that determines a safe amount of each species that can be taken 

to prevent the collapse of limited local populations.   

39. The Walleye fishery off of Rogers City and Hammond Bay is very small, but has been 

developing for a few years. With heavy gillnet use, it is my opinion this population will 

likely no longer be available to recreational fishers and probably disappear from the area. 
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Lake Superior large and small gill netting zones were expanded. 

40. Lake Superior Large Mesh Gill Net Zones.  The Western Lake Superior Trap Net Zone 

established under the 2000 Consent Decree will be eliminated in the Proposed 2022 

Consent Decree and be replaced with year-round large mesh gill netting (Maps 16, 17 and 

18).  Au Train Bay was gill net free, but now under the 2022 proposal it is in the gill net 

zone with a short seasonal closure to protect only the spring run of salmon from April 1 

through May 15.  The deeper water recreational lake trout fishery would be open to year-

round gill netting.  Under the proposal the inner bay at Munising is protected, see the maps 

indicated above for more detail.   

Lake Superior Small Mesh Gill Net Zones. 

41. Under the 2000 Consent Decree the only location where small mesh trap nets or gill nets 

could be used to harvest yellow perch was in a small section of a grid on the extreme eastern 

end of Lake Superior, while the Proposed Consent Decree opens nearly the entire Lake 

Superior 1836 Tribal Waters to yellow perch and walleye target fishing with gill nets (Maps 

19 and 20). 

Summary of Concerns in the Proposed 2022 Consent Decree  

42. With my intense involvement in this long running case and the negotiations of the four 

Consent Decrees over the last 45 years, I am very concerned about the Proposed Consent 

Decree as I discussed in the explanation above.  The proposal is actually not better than the 

2000 Consent Decree even though the Parties are strongly pushing that concept. If 

implemented without changes, the proposed consent decree would actually bring back 

many of the issues and challenges that faced the Parties before the implementation of the 

1985 and 2000 Consent Decrees.  During the early 1980s the resource was being depleted 
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in several extensive areas of the Treaty Waters and there was much conflict.  The safety 

hazards of entangling in nets as I described above will now again be prevalent in extensive 

areas which have not had gill nets in over 60 years. The previous Decrees focused on the 

biology while working to ensure the resource is shared fairly.  With the Tribal opportunities 

increasing greatly, it is apparent that the recreational share will decline significantly.  The 

outcomes of the previous Decrees were fair to everyone as shown by no serious complaints 

reaching the court over the last 22 years.  Even though the Tribes ended up with about 60% 

of the fishery previously, the agreements worked well.  A major trade of the recreational 

fishery was a reduction in the allocation for gill net free zones.  Unfortunately, that aspect 

is no longer a priority.  As my statements above suggest, I strongly feel the outcome of the 

Proposed Consent Decree, if implemented without changes would result in a declining 

fishery for all users. 

Assessment Fishing Projects 

43. There is a major “loophole” present in the Proposed Consent Decree that allows a Tribal 

fisher to use up to 6,000 feet of gillnet testing a new set of rules that are contrary to the 

existing rules at a location.  The assessment can continue to the excessively long period of 

three years.   

44. These “research” fishers, apparently, can sell the catch.  Notably, the Parties only have two 

weeks to review the details of an assessment proposal and then must respond at a Technical 

Fishery Committee (“TFC”) meeting.  If there are objections, then the dispute resolution 

may be used.   

45. In my opinion, this section essentially allows a large gillnet fishery to be established 

anywhere at any time for 3 years in the Treaty Waters with no time or method of public 
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input. This represents a major departure from past research and survey netting. Agency-

conducted surveys and assessments are typically completed with nets that are set for one 

or two days each year in a specific location.   

46. I believe extending the assessment fishery over three years is biologically unsound and is 

a method to establish gillnet opportunities anywhere in the Tribal Waters. 

Other Zones 

47. The maps I created (Exhibit A) also focus on several ports where major expansion of 

gillnet fishing zones will occur under the Proposed Consent Decree.  The following is my 

analysis and explanation of some of these zones:     

Bays de Noc Zone (Maps 3 and 10) 

48. This zone was a major focus of the 2000 Consent Decree where the state bought over eight 

State licensed trap net boats and made those operations available to the Tribes. This entire 

zone remained gillnet free through the 2000 Consent Decree, except for a small isolated 

offshore yellow perch fishery in grid 508 (Map 3).  

49. As shown on Map 10, the Proposed Consent Decree allows the use of over 4.5 miles of 

large mesh gillnet for this zone. Lake Trout and Whitefish may be targeted but a limited 

bycatch of Walleye is allowed.  The gillnets must be set in water 50 feet or deeper except 

during October and November when the minimum depth is 30 feet.   

50. In addition to the limited bycatch of Walleye, there is much concern that these large mesh 

gillnets could by-kill a significant number of Walleye while being set in deeper water.  

Because of the boney structures on Walleye, they are vulnerable to becoming entangled in 

nets and can become a significant bycatch problem.  The current Walleye population in the 

Bays is not strong and there is evidence that Walleye often inhabit the deeper waters. 
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Little Traverse Tribal Zone (Maps 8 and 9) 

51. This zone in the Petoskey area will have an expansion of both large and small mesh gillnets.

Map 8 shows that no commercial fishing was allowed in Grid 519 under the 2000 Consent

Decree, however, the Proposed Consent Decree will allow large mesh gillnetting to occur

deep into the Bay in grid 519 from October 1 through May 1 adjacent to the State Park.

Since year-round large mesh gillnetting is provided in the outer western part of the Bay,

there is concern that few Lake Trout will be available during the recreational season since

there would be little time for Lake Trout to move into the inner bay from the more intensely

gillnetted outer waters.

52. Map 9 shows a slightly different situation with the proposed increase of small mesh gillnets

in the Bay.  Small mesh gillnets would not be permitted in the approximately inner half of

the Bay, but their use would increase greatly in the outer half and beyond.

Grand Traverse Tribal Zone (Maps 6 and 7) 

53. This zone will encounter expansion of both small and large mesh gillnets.  Similar to the 

Little Traverse Zone, gillnetting will extend deeper into each arm of the Bays.  This is a 

concern since even though there are seasonal closures, there is not enough time for the fish 

to migrate into the Bays from the north where there are year-round large and small mesh 

gillnet fisheries. This will make it difficult for the recreational fishery to have an 

opportunity to take their portion of the fishery.

54. Contributing to this backfilling problem is a new large and small mesh gillnet fishery that 

allows Lake Trout and Cisco to be targeted along the edge of these deep Bays.   This  could 

impact the abundance of Lake Trout in the Bays because these fish often school along the 

edges and are especially vulnerable.  The recovering cisco population in the Bays will be 
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vulnerable to both large and small mesh gillnets and the intensity of this proposed effort 

could reverse the recovery the population has achieved to date. 

55. Similarly, along the Leelanau Coast to Empire new areas will be open to gillnetting and

the concern again is that the seasonal closures do not provide enough time for fish to move

from surrounding areas to replace those harvested and thus maintain a successful

recreational fishery.  Such recreational zones that had previously been closed to gillnetting

acted as refuges from harvest. Opening these zones to gillnets will reduce lake trout

numbers, further contributing to the failure of recreational fishing.

Little River Tribal Zone (Map 5) 

56. This zone (including the Southern Lake Huron Development Zone) is very similar to the

Bays de Noc Zone where large mesh gillnets have not been used for over 60 years.  There

are several ports in these two zones that will, under the proposed decree, encounter year-

round large mesh gillnetting with several other ports dealing with seasonal closures that

allow gillnetting into June or July.  The recreational fishery is very active in both zones

and safety will be an especially difficult challenge. Many anglers from the area have little

or no knowledge of how gillnets are set and scantily marked. Much effort will be needed

educating anglers and boaters of how a net is set along with the dangers that result when

trolling gear or motors become entangled in the netting or ropes.  Many anglers are

uncomfortable fishing near gillnets and will refuse to visit these fishing ports.

57. The amount of large mesh gillnet in these two zones will be limited initially to two licenses

with a maximum of 6,000 feet each, except that in the Southern Lake Michigan

Development Zone one of those licenses can fish up to 4,000 feet moved from their original

license.  The proposed decree stresses that the goal of these two license proposals is for
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Below is a list of maps that compare the Tribal commercial fishing zones within the 2000 Consent Decree 
and the 2022 Proposed Consent Decree.  The small mesh deep water Bloater Chub nets were not 
included in the comparisons since interest in this fishery has been low. 

Map 1  Lake Michigan 2000 Consent Decree Large Mesh Gill Net Zones 
Map 2  Lake Michigan 2022 Proposed Consent Decree Large Mesh Net Gill Net Zones 
Map 3  Lake Michigan 2000 Consent Decree Small Mesh Gill Net Zones 
Map 4  Lake Michigan 2022 Proposed Consent Decree Small Mesh Gill Net Zones 
Map 5  Comparison Little River Band 2000 Consent Decree and 2022 Proposed Consent Decree Large Mesh Gill Net 
Zones 
Map 6  Comparison Grand Traverse Band 2000 Consent Decree and 2022 Proposed Consent Decree Large Mesh Gill 
Net Zones 
Map 7  Comparison Grand Traverse Band 2000 Consent Decree and 2022 Proposed Consent Decree Small Mesh Gill 
Net Zones 
Map 8  Comparison Little Traverse Bay Band 2000 Consent Decree and 2022 Proposed Consent Decree Large Mesh 
Gill Net Zones 
Map 9  Comparison Little Traverse 2000 Consent Decree and 2022 Proposed Consent Decree Small Mesh Gill Net 
Zones 
Map 10  Comparison Bay de Noc 2000 Consent Decree and 2022 Proposed Consent Decree Large Mesh Gill Net 
Zones 
Map 11.  Comparing Lake Huron Lake Trout Refuge and Large Mesh Gill Net Zones for 2000 and 2022 
Map 12.  Comparing Lake Huron Lake Trout Refuge and Small Mesh Gill Net Zones for 2000 and 2022 
Map 13.  Comparing Hammond Bay 2000 and 2022 and Gill Net Zones 
Map 14.  Comparing 2000 and 2022 Lake Huron Tribal Fishing Zones 
Map 15.  Comparing Les Cheneaux Islands Tribal 2000 and 2022 Gill Net Zones 
Map 16. Lake Superior 2000 Consent Decree Tribal Large Mesh Gill Net and Trap Net Zones 
Map 17.  Lake Superior 2022 Proposed Consent Decree Tribal Large Mesh Gill Net Zones 
Map 18  Comparing 2000 and 2022 Tribal Large Mesh Gill Net Zones for Au Train - Munising Bays 
Map 19.  Lake Superior 2000 Tribal Lake Superior Walleye and Yellow Perch Zones 
Map 20.  Lake Superior 2022 Tribal Small Mesh Gill Nets Zones for Walleye and Yellow Perch 
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2022 Proposed Little River Band Large Mesh Gill Net Zones

Map 5. Comparing Little River Band Tribal 2000 
and 2022 Large Mesh Gill Net Zones

2000 Little River Band Large Mesh Gill Net Zones
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2022 Proposed Grand Traverse Large Mesh Gill Net Zones

Map 6. Comparing Grand Traverse Tribal 2000 and 2022 Large 
Mesh Gill Net Zones

2000 Grand Traverse Large Mesh Gill Net Zones
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2022 Proposed Grand Traverse Small Mesh Gill Net Zones

Map 7. Comparing Grand Traverse Tribal 2000 and 
2022 Small Mesh Gill Net Zones

2000 Grand Traverse Small Mesh Gill Net Zones

Case 2:73-cv-00026-PLM   ECF No. 2062-3,  PageID.12570   Filed 01/20/23   Page 25 of 51



2000 Little Traverse Large Mesh Gill Net 
Zones

2022 Proposed Little Traverse Large Mesh Gill Net Zones

Map 8. Comparing Little Traverse Tribal 2000 
and 2022 Large Mesh Gill Net Zones
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2000 Little Traverse Small Mesh Gill Net Zones

2022 Proposed Little Traverse Small Mesh Gill Net Zones

Map 9. Comparing Little Traverse Tribal 2000 and 2022
Small Mesh Gill Net Zones
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2000 Bay de Noc Large Mesh Gill Net Zones

2022 Proposed Bay de Noc Large Mesh Gill Net Zones

Map 10. Comparing Bay de Noc Tribal 2000 
and 2022 Large Mesh Gill Net Zones
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2000 Lake Huron Lake Trout Refuge and Large Mesh Gill Net Zones

Map 11. Comparing Lake Huron Lake Trout Refuge and Large Mesh 
Gill Net Zones for 2000 and 2022

2022 Lake Huron Lake Trout Refuge and Large Mesh Gill Net Zones
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2000 Lake Huron Lake Trout Refuge and Small Mesh Gill Net Zones

Map 12. Comparing Lake Huron Lake Trout Refuge and Small Mesh 
Gill Net Zones for 2000 and 2022

2022 Lake Huron Lake Trout Refuge and Small Mesh Gill Net Zones
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2000 Lake Huron Hammond Bay Gill Net Zones

Map 13. Comparing Hammond Bay 2000 and 2022 and Gill Net Zones

2022 Lake Huron Hammond Bay Gill Net Zones
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2000 Tribal Zones

Map 14. Comparing 2000 and 2022 Lake Huron Tribal Fishing Zones

2022 Tribal Zones
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2000 Les Cheneaux Islands Large and Small Mesh Gill Net Zones

Map 15. Comparing Les Cheneaux Islands Tribal 2000 and 2022 Gill Net Zones

2022 Les Cheneaux Islands Large and Small Mesh Gill Net Zones
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2022 Large Mesh Gill Net Zones in the Au Train and Munising Bays

Map 18. Comparison of Tribal Large Mesh Gill Net Zones in Au Train and Munising Bays 

2000 Large Mesh Gill Net Zones in the Au Train and Munising Bays
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

and 
Case No. 2:73-cv-26 

BAY MILLS INDIAN COMMUNITY, SAULT 
STE. MARIE TRIBE OF CHIPPEWA INDIANS, 
GRAND TRAVERSE BAND OF OTTAWA AND 
CHIPPEWA INDIANS, LITTLE RIVER BAND 
OF OTTAWA INDIANS, and LITTLE 
TRAVERSE BAY BANDS OF ODAWA 
INDIANS, 

Plaintiff-Intervenors, 

and 

STATE OF MICHIGAN, et al., 

Defendants. 

HON. PAUL L. MALONEY 

AFFIDAVIT OF DAVID P. 
BORGESON, MICHIGAN  
RESOURCE STEWARDS  

AFFIDAVIT OF DAVID P. BORGESON, CHAIR OF FISHERIES COMMITTEE OF 
MICHIGAN RESOURCE STEWARDS  

STATE OF MICHIGAN 
) ss 

COUNTY OF INGHAM COUNTY 

DAVID P. BORGESON, having been duly sworn and under oath, hereby avers, deposes 

and states as follows: 

1. I live in the County of Eaton, Michigan. I am a retired Michigan Department of Natural 

Resources ("DNR") fishery biologist and now serve as the Chair of the Fisheries 

Committee of the Michigan Resource Stewards ("Resource Stewards"). 

1 

Exhibit CCase 2:73-cv-00026-PLM   ECF No. 2062-4,  PageID.12597   Filed 01/20/23   Page 1 of 6



2. I make this affidavit based upon my personal knowledge and belief, and if called upon to 

testify in a judicial proceeding, my testimony would be consistent with the averments made 

herein. 

3. The Resource Stewards is a non-profit organization founded by natural resource and 

environmental professionals who spent years working or volunteering in the public and 

private sectors managing and protecting our natural resources and environment. The 

organization was formed in 1997 to continue the fight for protection of environment and 

natural resources within the State of Michigan ("State") by the same people who had 

dedicated their careers to this noble objective. 

4. Since its inception, the Resource Stewards has earned a reputation as an organization that 

uses sound science in arriving at positions on a wide variety of conservation and 

environmental issues. Individual members have testified before various commissions, 

boards and legislative committees, and serve on a variety of work groups to share the 

expertise and experience they have accumulated over decades of hands-on involvement. 

The Members of the Resource Stewards oppose the politicization of resource management, 

or decisions based on unscientific principles, and are a respected and outspoken voice on 

behalf of the long-term use and conservation of Michigan's natural resources. 

5. The Resource Stewards is an active member of the Michigan United Conservation Clubs. 

The Stewards bring an immeasurable amount of hands-on professional experience and 

credibility in all aspects of conservation and environmental protection, in both the public 

and private sectors. 

6. The Resource Stewards was inducted into the Michigan Environmental Hall of Fame in 

2019 for its 22 years of service to Michigan. 
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7. The mission of the Resource Stewards is to advance professional stewardship of Michigan's 

natural resource legacy through sound scientific principles, including our land, water, biota, 

and the ecosystems comprising them. 

8. I received a Master's Degree in Fisheries Biology from Michigan State University in 1959. 

I am a 60-year member of the American Fisheries Society and a 30-year member of the 

Resource Stewards Board and six years as President. 

9. In the summer 1957, I worked for the US Fish & Wildlife Service to help measure the 

impact of the Japanese gill net fishery on the spawning escapement of Sockeye Salmon to 

the rivers of Bristol Bay, Alaska. 

10. Beginning in 1959, I worked as a fisheries biologist with the California Deptartment of 

Fish and Game and headed investigations on trout lake research and co-authored several 

research reports. 

11. In 1966, the year salmon were first introduced into the Great Lakes, I was recruited by the 

Fisheries Division of the DNR as a Trout and Salmon Specialist. I worked in this role as a 

specialist from that time until my retirement. I had increasing staff responsibilities in 

establishing and implementing fisheries policies for Michigan's Great Lakes in my role 

with the DNR. 

12. In the 1960's, I was involved in converting the State's large mesh gill net fishery to a trap 

net fishery. This move was needed to reduce the mortality rate on fish stocks that were 

severely depressed by sea lamprey predation and over-fishing. Lamprey control's positive 

results were first observed in 1966, and it was hoped that with the reduction in gill net 

efforts to protect from over-fishing, the protection and rehabilitation of lake trout and 

whitefish could be accomplished along with the new salmon introduction. 
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13. From 1980 to 1991, as Assistant Chief of Fisheries Division in charge of fishery programs, 

I was Michigan's representative to the Great Lakes Fisheries Commission and was a 

member for 11 years on the Lake Superior, Lake Michigan, and Lake Huron committees 

and the Council of Lake Committees and served 2 years as Chairman for each committee. 

14. During the 1980's, I led the management of Michigan's commercial fisheries, including 

the implementation of a program to reduce excessive trap net effort by buying back trap 

net licenses from willing sellers. This reduced netting mortality which increased the 

number of older year classes in the population as well as the size of fish in the catch. The 

result was that fewer nets caught more fish and larger fish of greater value. I was an advisor 

to the state in the negotiations of the first Consent Decree in 1985 under Judge Enslen. I 

still have in my den the three champagne bottles signed by the parties to the agreement. 

15. In managing public natural resources, it is important to protect the resources and realize 

the long-term benefits from them. By this measure, the proposed Consent Decree falls short 

in some areas. Lake trout, salmon, steelhead and walleye generate greater value when 

caught by sports-fishermen with hook and line than when taken by commercial nets, and 

trap net harvested fish are more valuable than an equal harvest by gill nets. Fish taken in 

trap nets can be sorted by size and species and small fish and non-target species can be 

released alive. For example, large lake trout females could be released for spawning. Fish 

taken in gill nets cannot be sorted in this way. A large portion of fish die in gill nets and 

are often in poor condition for sale and many targeted and non-targeted fish are wasted. 

Foul weather or equipment problems that delay the lifting of nets worsens this problem. As 

a result, fish caught in gill nets on average command lower market prices than those taken 
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David P. orgeson 

OAP rO ' 

by trap nets. Gill nets are also a threat to loons and diving ducks and constitute a negative 

resource impact that deserves consideration. 

16. The Decree should include a provision that encourages the purchase by the State or Federal 

Government of catch quotas or netting effort from willing sellers in those instances where 

reallocation will encourage a more valuable use or offer needed protection of fish stocks 

or both. This provision, in my experience, would be an attractive option for tribal fishermen 

who would be able to realize a reliable income from a stressed resource while helping it to 

recover, yet not losing the option to re-enter the fishery in the future. This provision would 

be particularly valuable if initiated before purchases of large mesh gill nets are made. The 

large mesh gill net expansion is, in most cases, a move in the wrong direction. It will 

accommodate an easier short-term harvest but increase the mortality rate of already 

stressed fish populations and jeopardize the long-term sustainability of the fisheries 

resource, the fisheries themselves, and the fisheries-based economy they support. 

Further affiant sayeth not. 

Date: ii /  pat  

STACY A PARRISH 
Nptary Public - State of Michigan 

County of Ingham 
My Commission Expires Se 1, 2028 

Acting in the County of I I 
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6 1  , Notary Public 

County of ham\  

On the  I day of , 2023, in Ingham County, David P. Borgeson did 

appear before me, subscribed and having been duly sworn and under oath did attest that the 

forgoing affidavit and averments contained within were true and correct to the best of his 

knowledge and belief and having read the same he executed the foregoing Affidavit as his free act 

and deed. 

My commission expires:  q/i/as2-8- 
Acting in the County of 
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 UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
__________________________________________ 

UNITED STATES OF AMERICA, 

Plaintiff, 

and 

BAY MILLS INDIAN COMMUNITY, SAULT 
STE. MARIE TRIBE OF CHIPPEWA INDIANS, 
GRAND TRAVERSE BAND OF OTTAWA AND 
CHIPPEWA INDIANS, LITTLE RIVER BAND 
OF OTTAWA INDIANS, and LITTLE 
TRAVERSE BAY BANDS OF ODAWA 
INDIANS, 

Plaintiff-Intervenors, 

and 

STATE OF MICHIGAN, et al., 

Defendants. 

Case No. 2:73-cv-26 

HON. PAUL L. MALONEY 

__________________________________________/ 

AFFIDAVIT OF JAMES E. JOHNSON 

) 
) ss 

STATE OF MICHIGAN 

COUNTY OF ALPENA   ) 

JAMES E. JOHNSON, having been duly sworn and under oath, hereby avers, deposes 

and states as follows: 

1. I am James E. Johnson, a retired Great Lakes fishery research biologist and current Chair

of the Besser Museum for Northeast Michigan Fishery Heritage Project.

2. I make this affidavit based upon my personal knowledge and belief, and if called upon to

testify in a judicial proceeding, my testimony would be consistent with the averments

made herein.
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3. I graduated from Michigan State University in 1969 with a Bachelor of Science in 

Fisheries and Wildlife. I then participated in a graduate program in Fisheries and Wildlife 

at Michigan State University and graduated with a Master of Science in 1972.  

4. Upon graduating, I worked for the Nebraska Game and Parks Commission (between 

1972 and 1979) and the Utah Division of Wildlife Resources (between 1979 and 1989). I 

managed fishery-related projects in both of these roles. 

5. I have been a member of the American Fisheries Society since 1978 and a member of the 

Michigan Chapter of the American Fisheries Society since 1989. 

6. Beginning in 1989 (and through my retirement in 2014), I worked for the Michigan 

Department of Natural Resources (“MDNR”) as Manager of the Alpena Fishery Research 

Station. In this role, I conducted research on lake trout, brown trout, Chinook salmon, 

steelhead trout, and lake whitefish in Lake Huron. I also served on the Lake Huron 

Citizen Fishery Advisory Committee, where I co-chaired the Sea Lamprey Control 

Funding Committee. 

7. While employed with the MDNR, I coordinated fishery work with the province of 

Ontario, the Sault Ste. Marie and Bay Mills bands of Chippewa-Ottawa tribes, and 

federal partners under the umbrella of the U.S. State Department’s Great Lakes Fishery 

Commission. I also participated in the negotiations with the 1836 Treaty Tribes that led 

to the 2000 Consent Decree and in managing the fishery assessment of elements of the 

1985 Consent Decree. My involvement in Treaty Waters fishery management included: 

a. With others, the injunction against an unauthorized gillnet fishery in 1997. 

b. Leading a court-ordered study of a comparison of catch and bycatch and non-

target species mortality of trapnets and gillnets in MH-1,2 (Johnson et al. 2004) 
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and conducted a related literature review on the catch and bycatch of different 

gear types, with emphasis on gillnets and trapnets of the Great Lakes (Johnson et 

al, 2004b). 

c. Leading the DNR’s Alpena Fishery Research Station. With Dr. Ji. X. He and 

others, we conducted assessments of lake trout and whitefish populations and 

commercial fisheries in Lake Huron from 1989-2014. The assessment work was 

used for, among other things, building lake trout and whitefish models for Lake 

Huron. 

d. Participating in negotiations and providing some information resources that led to 

the 2000 Consent Decree. 

8. I have co-authored several publications relating to the Great Lakes fishery, including: 

a. Johnson, J. E., and J. P. Vanamberg. 1995. Evidence of natural reproduction of 

lake trout in western Lake Huron. Journal of Great Lakes Research 21 

(Supplement 1):253-259; 

b. Johnson, J. E., and G. P. Rakoczy. 2004. Investigations into Recent Declines in 

Survival of Brown Trout stocked in Lake Charlevoix and Thunder Bay, Lake 

Huron. Michigan Department of Natural Resources Fisheries Research Report 

2075, Ann Arbor; 

c. Johnson, J. E., J. L. Jonas, and J. W. Peck. 2004. Management of commercial 

fisheries bycatch, with emphasis on lake trout fisheries of the Upper Great Lakes. 

Michigan Department of Natural Resources Fisheries Research Report 2070; 

d. Johnson J. E., M. P. Ebener, K. Gebhardt, and R. Bergstedt. 2004. Comparison of 

catch and lake trout bycatch in commercial trap nets and gill nets targeting lake 
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whitefish in northern Lake Huron. Michigan Department of Natural Resources 

Fisheries Research Report 2071; 

e. Johnson, J. E., J. X. He, A. P. Woldt, M. P. Ebener, and L. C. Mohr. 2004. 

Lessons in rehabilitation stocking and management of lake trout in Lake Huron. 

Pages 157-171 in M.J. Nickum, P.M. Mazik, J.G. Nickum and D.D. MacKinlay, 

editors. Propagated Fish in Resource Management. American Fisheries Society, 

Symposium 44, Bethesda, Maryland; 

f. Johnson, J. E., S. P. De Witt, and D. J. A. Gonder. 2010. Mass-marking reveals 

emerging self-regulation of the Chinook salmon population in Lake Huron. North 

American Journal of Fisheries Management, 30:518–52; 

g. Johnson, J. E., J. X. He, and D. G. Fielder. 2015. Rehabilitation Stocking of 

Walleyes and Lake Trout: Restoration of Reproducing Stocks in Michigan Waters 

of Lake Huron, North American Journal of Aquaculture, 77, 396-408; and 

h. Johnson, J. E., and J. X. He. 2018. Lake trout where you need them—Restoring 

reproducing lake trout in Michigan waters of Lake Huron. Wild Trout 12:157-

171. 

Introduction 

9. I have appended the literature research that the Coalition to Protect Michigan Resources 

conducted into the biological status of fish populations of 1836 Treaty Waters of the 

Great Lakes, with scientific literature sources upon which our description of fish stock 

status was based, as support for my affidavit. See Exhibit 1.     

10. This research demonstrates that foodweb changes that have led to substantial declines in 

whitefish reproduction and abundance, collapse of alewives and chinook salmon that 
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depend on alewives for food in Lake Huron, decline in chinook salmon abundance in 

Lake Michigan, and the tenuous status of lake trout recovery programs in lakes Huron 

and Michigan. The biological information describes a resource in crisis, with lake 

whitefish abundance at historic low points and lake trout recovery still in early stages in 

lakes Huron and Michigan. The conclusion is that the tenuous status of the resource 

needs to be at the core of any new consent decree and that these resource limitations call 

for a conservative approach to harvest management, which should include measures to 

reduce exploitation rates on lake whitefish and lake trout. 

11. I have extensively reviewed the Proposed Consent Decree and it is my opinion it does not 

put the tenuous status of the resource at the core and fails to conserve and preserve the 

Great Lakes fishery. 

Biological Analysis of Proposed Consent Decree 

12. The Proposed Consent Decree, rather than balance extractions with reduced resource 

capacity, focuses on providing new fishing opportunity, fails to address resource 

limitations, and proposes actions that would increase fishing pressure, when the reduced 

and fragile status of fish stocks call for a reduction in fishery extractions.  This will do 

irreparable harm to Great Lakes public-trust resources and the people that depend upon 

their sustainability for the following reasons: 

a. The Proposed Consent Decree fails to protect and conserve the fisheries by 

emphasizing new fishing opportunity over resource protection. In my opinion, and 

based on my experience as a biologist, the decreased availability of the leading 

target species for recreational (salmon) and commercial (whitefish) fishing since 

2000 and the tenuous status of lake trout recovery in lakes Michigan and Huron 
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must be considered. The appropriate biological response is to take a conservative 

approach to setting harvest levels in a new decree that protects the diminished 

whitefish stocks from overharvest while taking precautionary measures to protect 

lake trout as the focus of fishing shifts from whitefish to this recovering native 

species. The Proposed Consent Decree, however, makes available additional 

fishing opportunities that will heighten harvest pressure on fragile resources.   

b. The Proposed Consent Decree expands gillnetting opportunities to the detriment 

of the Great Lakes fishery. This expansive new gillnetting will increase fishing 

pressure, enable more efficient targeting of lake trout and walleye, and expand 

gillnetting into areas and zones where they were not previously allowed. It 

represents a step backward from the framework of the 2000 Consent Decree, 

which directed $14 million to converting nonselective, lethal gillnets to trapnet 

fisheries. 

c. The Proposed Consent Decree fails to protect recreation zones and a lake trout 

refuge from gillnetting. Zone management, which in the 1985 and 2000 Consent 

Decrees had protected recreational zones and fish refuges from gillnetting, has 

been diminished in the Proposed Consent Decree and gillnetting has been 

extended to many new areas. Recreational zones, where gillnetting is prohibited, 

would be greatly reduced (increasing the area of gillnetting) and one refuge would 

be opened to gillnetting. Lake trout mortality rates tend to be lower in gillnet-free 

zones and lake trout populations have thus flourished in such locations. Opening 

these zones to gillnetting therefore further jeopardizes rehabilitation of lake trout. 
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d. The Proposed Consent Decree calls for a vast expansion of small-mesh 

gillnetting, much of which is to target yellow perch and walleye. There are almost 

no yellow perch or walleye stocks in 1836 Treaty Waters that can sustain directed 

commercial fishing.  The lakes are too cold and unproductive to be capable of 

producing fisheries of a commercial scale for either of these species and this 

condition has been exacerbated by the mussel invasion.  Where walleyes are 

targeted, stocking is usually necessary to sustain populations, and numbers are so 

suppressed by commercial fishing as to prevent recreational fishers from engaging 

in those fisheries. Expanding commercial exploitation of perch and walleye will 

further erode the recreational fishery’s ability to realize a fair allocation of 

harvest.  

e. The Proposed Consent Decree fails to even address the status of ciscoes in the 

lower two lakes or the potential impact of expanded small-mesh gillnetting on 

their recovery. The statement: “The State and the Tribe shall manage their own 

respective harvests of cisco” is the only mention of cisco in the proposed Decree.  

Small-mesh gillnets will be effective in harvesting ciscoes, which are in early 

stages of recovery in Lake Michigan and are the subject of a stocking-based 

recovery program in Lake Huron. 

f. One center of cisco recovery is the Traverse Bays of Lake Michigan.  The 

proposal to expand both large-mesh and small-mesh gillnetting in these bays 

seems targeted at this recovering species. 

g. The Proposed Consent Decree does not provide target annual mortality rates and 

delegates setting of mortality rates to the Executive Council with input from the 
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Technical Fisheries Committee, which leaves this critical need unresolved. A 

brief analysis of mortality rates for lake trout shows how a varying mortality rate 

will have significant consequences: 

1. Mortality targets for lake trout, if set at 40% or lower, produce harvest 

policy that favors reproduction—that is self-sustaining lake trout 

populations that are less dependent or independent of stocking. Target 

rates can be set higher but would represent harvest policy that is 

dependent on costly, taxpayer supported, stocking.  Mortality rates have 

for years been much higher than the desired 40% in northern Lake 

Michigan and reproduction there is minimal; northern Lake Michigan is, 

therefore, a put-grow-take lake trout fishery dependent on stocking.  

2. Mortality rates in Lake Huron have been generally below the 40% target 

and reproduction is increasing, though recovery is far from complete. 

Dr. Ji X. He of the DNR’s Alpena Fishery Research Station, in 2020 

wrote in a scientific journal (https://doi.org/10.1093/icesjms/fsaa030) the 

following about northern Lake Huron lake trout:  

Thus, aggressive control of sea lamprey-induced mortality and 
fishing mortality will continue to be crucial for maintaining and 
further expanding the biomass and production of adult lake 
trout. A serious concern is whether the fixed harvest control 
rule, i.e. annual mortality of 40–45%, will continue to be 
closely implemented [that is, whether mortality rates will 
continue to be managed below this level; note by J. E. Johnson] 
in the future. Relaxation of the harvest control will likely lead to 
a downward trend in adult biomass and production, unless 
recruitment increases to such a level as to fully compensate for 
the expected increase in fishing mortality. Our findings also 
imply that the annual mortality might need to be further reduced 
unless substantial increases in recruitment occur soon. 
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3. Thus, Dr. He worries that an increase in mortality rate will jeopardize 

the status of Lake Huron’s self-sustaining lake trout, but the proposed 

decree would do just that by expanding gillnetting opportunity and 

opening the area’s refuge to gillnet fishing. 

4. It is my opinion that excessive lake trout harvest is already being 

permitted around Lake Michigan’s Northern Refuge.  MM-1, 2, 3 and 

portions of MM-5 are adjacent to or near the Lake Michigan Northern 

Refuge.  But mortality rates are already too high in MM-1, 2, 3 for the 

development of spawning stocks. The Proposed Consent Decree would 

incentivize increased gillnet fishing there, exacerbating the mortality 

issue. The utility of a spawning refuge is seriously compromised when 

spawning-age fish are scarce.  The grids surrounding the Northern 

Refuge should be targeted for more conservative harvest management, 

with target mortality rates set at 40% or less and with enforcement and 

penalties commensurate with the importance of protecting these stocks; 

however, enforcement and penalties are not defined in the Proposed 

Consent Decree and without a set mortality rate it is impossible to judge 

the biological impacts that may ensue. 

h. The Proposed Consent Decree will increase exploitation rates on lake whitefish 

while their population levels in lakes Huron and Michigan are extremely 

depressed, putting at risk the future of commercial fishing on lakes Michigan and 

Huron, where whitefish are the mainstay of the fishery. Whitefish represent a 

species of special cultural heritage and economic importance. 
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1. Eastern Lake Superior (MI-8) is realizing whitefish mortality rates that 

are higher than anywhere in Treaty of 1836 waters and the rates are 

increasing.  This should be looked at with alarm because a failure of 

these “home waters” for Bay Mills and the Sault tribes would undermine 

an ancient fishery heritage.  There is no effort directed to this issue. 

Instead, the Proposed Consent Decree seems to incentivize increasing 

gillnet efforts, and the decline of whitefish in lakes Huron and Michigan 

will likely cause gillnet fishers to focus even more effort on Lake 

Superior; thus, further declines in the status of whitefish in MI-8 seem 

likely. 

i. The Proposed Consent Decree’s expansion of gillnetting also compromises other 

Great Lakes fish populations, including lake sturgeon. Lake sturgeon number less 

than 1% of historical levels (Ed Baker:  

https://www.michiganradio.org/environment-science/2020-08-11/dead-sturgeon-

found-on-lake-michigan-beaches), are State-listed as “threatened” in Michigan, 

and a federal court has ordered the U.S. Fish and Wildlife Service to make a 

determination by 2024 whether imperiled populations of lake sturgeon will be 

protected under the Endangered Species Act. Restoration stocking of lake 

sturgeon began in Bays de Noc in 2006 and these stocked fish are relatively 

young, meaning they are of sizes to be vulnerable to the 4.5-inch gillnets most 

commonly fished for lake whitefish and lake trout.  Gillnets are non-selective, and 

their catch is often dead or moribund when landed. Thus, it is important to protect 

sturgeon rehabilitation sites from commercial gillnetting. The proposed decree 
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prohibits the possession of lake sturgeon, but prescribes no on-board monitoring 

of bycatch and discard rates of lake sturgeon or other “nontargeted” species. 

“Nontargeted” is placed in quotes because it is impossible to effectively target one 

bottom-oriented species over another with gillnets. 

1. Common loons are listed as “Threatened” by the State of Michigan. 

Threats include climate change and botulism caused by foodweb 

changes induced by the mussel invasion.  Loons drown when entangled 

in gillnets or captured in the pots of trapnets lacking loon-exclusion 

windows.  While loon exclusion windows are a remedy for trapnet 

fisheries, to my knowledge none of the negotiating parties require loon-

exclusion windows and they are not proposed in the draft consent 

decree. 

j. The Proposed Consent Decree prescribes harvest policy and mortality targets that 

are vague and inadequate to protect the fishery resource. Harvest policy and status 

of the stocks need to be reviewed at least annually and more frequently where 

populations are especially depressed, yet the proposed decree would review 

harvest policy only every three years and mortality targets every six years. Such 

infrequent reviews of harvest policy could have disastrous consequences. As we 

have seen during the early 2000s—when alewives and Chinook salmon crashed in 

Lake Huron, salmon numbers declined in Lake Michigan, and whitefish 

reproduction began a steep decline in both lakes—much can happen to fish 

populations and fishing patterns in as few as one or two years.  
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1.  Vigilance is required in managing gillnet effort and lack of vigilance 

can have disastrous consequences in as little as a few months.  An 

example of the consequences of a targeted and unlimited gillnet fishery 

is illustrated by 1978-79 Michigan Department of Natural Resources 

assessment data from Hammond Bay–Cheboygan areas of northern Lake 

Huron.  The DNR’s assessment fishing there measured an 83% drop in 

lake trout density between 1978 and 1979.  Survival rate was less than 

2% for the 1973 cohorts of lake trout during that one-year period; these 

cohorts were at record high abundance levels in 1978 and their abrupt 

decline coincided with an intensive gillnet fishery that operated on those 

grounds in fall 1978 (Cruise report for the Michigan DNR Research 

Vessel Chinook, May 28-June 29, 1979.  Michigan Department of 

Natural Resources, Alpena Fishery Research Station, Unpublished 

Report). A single fall season of gillnetting nearly eliminated the lake 

trout population there.  Similarly, a wave of gillnet effort in Grand 

Traverse Bay in 1979 reduced the lake trout stock there by over 90% in 

a matter of months. These are examples of the “fishing up” of targeted 

stocks of fish: when a lucrative fishing ground is identified, the site is 

intensely targeted causing the stock to decline.  As the stock declines, 

gillnet fishers respond by setting even more gillnet.  Effort spirals up 

until the targeted stock is almost fished out and no longer attractive as a 

fishery.  This fishing up can have disastrous effects in as little as a few 
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months, as shown above. These examples point to the essential need for 

timely review of harvest policy and mortality targets. 

2. The Proposed Consent Decree does not protect vulnerable aggregates of 

spawning lake trout and lake trout staging for spawning.  The spawning 

closure defined by the Proposed Consent Decree is November 7 through 

November 29.  Most lake trout spawn in lakes Michigan and Huron 

beginning in mid-October and continuing until mid-November. Thus, 

lake trout are presently not protected during the height of their spawning 

and are extremely vulnerable to harvest during late October and early 

November. The proposed expansion of gillnet “opportunity” will enable 

the commercial fishery to target these aggregations efficiently, remove 

brood stock fish before they have the opportunity to spawn, and thus 

undermine progress made toward self-sustaining lake trout fisheries.  

3.  The Proposed Consent Decree should set initially conservative target 

mortality rates for recovering and stressed stocks to reverse the declining 

trend in the status of fisheries of lakes Huron and Michigan. It is 

essential that these target rates and harvest limits be reviewed annually 

and that corrective adjustments be made to harvest plans on a timely 

basis, at least until lakes Huron and Michigan begin showing signs of 

stabilization and self-sustainability. 

4. Because gillnets are not selective for the bottom-dwelling fish they 

target, it is important that bycatch that is killed in nets be counted and 

reported. Validation of bycatch killed (discards) must be validated by 
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scientifically designed on-board studies of bycatch incidence by species 

so that the untargeted kill of important species such as ciscoes, coaster 

brook trout, and undersized lake trout can be estimated and accounted 

for in models and adjusting catch policy and harvest limits. 

5. Stock assessment and harvest projection models are inexact and the 

whitefish models, in particular, have not been performing well.  There 

may be modeling issues caused by incomplete reporting of harvest, 

inaccurate harvest reports, large uncertainties surrounding recruitment 

estimation, and uncertainty of several other key parameters.  We see no 

consideration of methods to improve stock assessment and modeling in 

the proposed decree or to hedge against effects of uncertainty that can 

cause overly optimistic harvest policy.  It is my professional opinion 

that the models should be subjected to an independent review by 

qualified stock assessment biologists elsewhere in the professional 

community and that, until the models are improved, harvest projections 

be adjusted downward in mitigation of these uncertainties and low 

model performance levels. 

6. Law enforcement, penalties for overharvest, and data quality control 

measures are largely missing in the Proposed Consent Decree.  In my 

opinion, it is unlikely that harvest management can be effective if there 

are no clear consequences for not reporting daily harvest, not reporting 

accurately, exceeding harvest limits or quotas or not reporting discards 

and whether discarded fish were dead. Consequences for exceeding a 
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Science-Based Analysis of How Proposed Consent Decree Jeopardizes Sustainability 

of Great Lakes Fishery Resources and the Fishers that Depend on Them. 

January 2023 

Introduction 

The Proposed Consent Decree between the State of Michigan, the United States, and four 

of the five tribes with fishing rights under the Treaty of 1836 represents a huge step 

backward in protection and stewardship of Michigan’s fragile Great Lakes fisheries. 

The State of Michigan, in negotiating this proposed Decree, abandoned the initiative of the 

2000 Consent Decree to replace destructive, lethal gillnets commonly fished by the tribes 

with more selective and far less lethal trapnets.  In so doing, the proposed Decree opens to 

gillnetting vast reaches of Lake Superior that were, until now, trapnetting and recreational 

fishing zones.  Gillnetting “opportunities” have also been expanded in lakes Michigan and 

Huron.  In Lake Huron, the proposed Decree even opens a lake trout spawning refuge to 

gillnetting 10 months of the year and reduces its protective area by more than half.  This 

refuge, which until now was closed to gillnets and the harvest of lake trout, was given 

refuge status by the Canadian and US biologists that coordinate their activities on Lake 

Huron under the aegis of the Great Lakes Fishery Commission.  Another refuge, the 

Northern Lake Michigan Refuge, is surrounded by waters suffering from effects of 

overfishing and which will now experience even more nets.  Lake trout were exterminated 

from lakes Huron and Michigan by overfishing and sea lamprey depredation.  They are 

still dependent on stocking in Lake Michigan and are staging a fragile recovery in Lake 

Huron; lake trout cannot sustain such increases in fishing pressure.  Zones for recreational 
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and trapnet fishing designated by the previous consent decree had afforded lake trout 

protection from the impacts of gillnets and, thus, were centers for lake trout recovery.  

These zones are vastly diminished, and gillnets will now be allowed in many of these areas.   

This unleashing of fishing pressure is seriously at odds with the biological capacity of lakes 

Huron and Michigan.  These two lakes are suffering from the devastating effects of 

invasive zebra and quagga mussels and continue to struggle with the toll taken by the 

invasive sea lamprey.  Yet, the Proposed Consent Decree does the opposite of what is 

needed to protect the resource, significantly increasing fishing “opportunities” in all three 

lakes.  Whitefish in most areas of northern lakes Huron and Michigan have already 

collapsed to near economic extinction. If lake trout also collapse, most types of fishing 

activities will prove unsustainable.  The shared heritage of subsistence, commercial and 

recreational fishing will be threatened, along with the economic and cultural wellbeing of 

families and businesses that have engaged in fishing for generations.  

In summary, the proposed agreement ignores the reduced and fragile state of the resource 

and instead focuses on “new fishing opportunities” that can only accelerate the rate of the 

fish community’s decline.  The Proposed Consent Decree’s failure to provide measures 

that would protect the resource represents a dereliction of the State’s Great Lakes public 

trust responsibility and the State and tribal agency’s past commitments to resource 

protection and sustainability. 
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The biological setting 

The lakes tell us, in no uncertain terms, that fishing needs be carefully and conservatively 

managed to maintain balance between harvest and the new reality of shrinking fishing 

resources imposed in recent decades by a wave of invasive species.  

The foodweb was irrevocably altered when two species of dreissenid mussels (zebra and 

quagga) invaded the Great Lakes via ballast water of salt-water-going cargo ships, which 

in turn had gained access to the Great Lakes by the St. Lawrence Seaway around Niagara 

Falls. During the 1990s, both species of mussels colonized all of the Great Lakes, but with 

only limited success in Lake Superior.  (Superior water is too “soft,” lacking sufficient 

calcium for the mussels to build shells, and too cold for zebra mussels.)  The mussels were 

soon followed by the round goby, a cigar-sized, bottom-dwelling fish.  All three species 

are of Caspian origin.   

The first documented casualty of the mussel invasion was the shrimp-like bottom dwelling 

Diporeia, which until about 2000, had been the dietary staple of lake whitefish (Nalepa et 

al., 2009; Nalepa et al., 2010). Today, Diporeia are nearly absent from lakes Huron and 

Michigan.  Although the exact cause of the Diporeia collapse remains unclear (Nalepa et 

al., 2005), both Diporeia and dreissenid mussels are filter feeders; that is, they feed on tiny 

particles, mostly suspended algae and detritus.  The filtering efficiency of enormous 

numbers of mussels may have worked to the detriment of Diporeia. Zooplankton, very 

small planktonic animals that feed on phytoplankton (the suspended algae) declined almost 

simultaneously with the collapse of Diporeia, evidently also a victim of mussel filtering 

(Holland, 1993; Kerfoot et al., 2010; Vanderploeg et al., 2010; Bacaniov et al. 2014).  

Zooplankton are essential for survival of fry of certain species that hatch at very small 
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sizes, and thus have small mouth openings, whitefish and walleye for example (Freeburg 

et al., 1990; Pothoven et al., 2014; Zorn and Kramer, 2022). As a result of “dreissenid 

reengineering” of nutrient pathways, nutrients in the nearshore zone tend to be sequestered 

in the form of periphytic (attached to lake bottom) filamentous algae and benthic 

invertebrate biomass (Hecky et al., 2004; Davies and Hecky, 2005; Malkin et al., 2010) 

which are not available to larval fish with small mouth gapes (Nalepa and Pothoven, 2006; 

Higgens et al., 2008; Vanderploeg et al., 2010).  Lake whitefish reproduction in most of 

the northern portions of the two lakes reached critically low levels and by 2015 the lack of 

reproduction was evidenced by sharply declining catches (Ebener et al., 2022; Lennart, 

2022; Modeling Subcommittee, Technical Fisheries Committee, 2017; see appended 

Figures 1 and 2).  The planktivorous mid-water alewife, upon which Chinook salmon 

depend for food, almost disappeared from Lake Huron (Riley et al., 2008) by 2005 and 

declined sharply in Lake Michigan (Bunnel et al. 2019); thus, the decline in zooplankton 

has far-reaching implications to the fish community. 

Two foundational assumptions at the time of execution of the 2000 Consent Decree were 

that: a) robust Chinook salmon populations would be the mainstay of recreational fishing 

in both lakes Huron and Michigan; and b) a vibrant commercial fishery for lake whitefish, 

which had reached record-high harvest levels at the time of signing, would sustain the 

commercial and tribal subsistence fisheries for the foreseeable future. 

The signers of the 2000 Consent Decree could not have imagined how swiftly and 

thoroughly their vision for the future would be reversed. By 2006, Lake Huron’s Chinook 

salmon were all but gone and Lake Michigan’s salmon were in decline. Presently, whitefish 
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catches are so low in some units that commercial fishers are seeking other species to sustain 

their businesses.   

Such a steep decline in the resource represents a crisis for not only the resource but the 

fishers that depend upon it.  As opportunity to harvest whitefish declined, fishers have 

been shifting their targets to lake trout, but lake trout in lakes Michigan and Huron are not 

yet recovered from their local extinctions caused by a combination of sea lamprey 

depredation and overfishing (Eshenroder et al., 1992; Eshenroder et al., 1995; Johnson et 

al. 2004). Efforts to restore lake trout in the Great Lakes constitute one of North America’s 

largest-scaled keystone predator recovery projects (Johnson et al., 2015).  In the late 1950s, 

the Great Lakes Fishery Commission implemented a sea lamprey control program for the 

Great Lakes (Brant 2019).  Restocking of lake trout in Lake Huron began in the 1970s 

(Eshenroder et al., 1995; Whelan and Johnson, 2004; Johnson et al., 2015). It is important 

to recognize that avoiding any overfishing during recovery is essential to rehabilitation of 

this species. Similarly, walleye and yellow perch fisheries, particularly in Big and Little 

Bays de Noc, have suffered declines since 2000 and cannot sustain significant targeting by 

commercial fishing.   

Healthy fish populations are the foundation of sustainable fishing, whether commercial or 

recreational; in other words, sustainable fishing opportunity can only be had with stable 

fish populations. To assure sustainability, the parties must recognize the dramatic 

reductions in the fish populations of lakes Michigan and Huron and squarely address the 

diminished state of the fishery by balancing harvest with today’s reduced capacity of the 

fish community. 
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 The parties, therefore, must recognize the decreased availability of the leading target 

species for recreational (salmon) and commercial (whitefish) fishing since 2000. The 

appropriate biological response, in light of these changes, is to take a conservative approach 

in any new decree, one that protects the diminished whitefish stocks from overharvest 

while taking precautionary measures to protect lake trout and walleye as the focus of 

fishing shifts to these recovering native species. Recognition of these biological realities 

should have been the basis of negotiations for a renewed consent decree. 

Proposed Decree Ignores Reality of a Diminished Resource 

Contrary to logic and the direction supported by biology, the parties have barely considered 

the changed trophic state of the lower two lakes and have, instead, been seeking “increased 

opportunities” to harvest whitefish, lake trout, walleye, and yellow perch.  The 2000 

Consent Decree, in an effort to reduce mortality of nontarget species such as lake trout, 

directed $14 million to converting nonselective, lethal gillnets to more selective trapnet 

fisheries.  This conversion project has been abandoned in the proposed decree.  In a huge 

step backward, expansive new gillnetting opportunities that will increase fishing pressure 

have been proposed.   

Recreational and trapnet fishing cannot compete with gillnet fishing conducted in the same 

spatial area.  As catch rates decline, gillnetters can maintain their harvest levels by simply 

setting more gillnet, whereas recreational and trapnet fisheries are less efficient than 

gillnets and are limited in how much effort they can deploy. “Zone Management,” which 

in the 1985 and 2000 Consent Decrees had protected recreational zones, trapnet fishing, 

and lake trout refuges from gillnetting, has been much diminished in the proposed decree. 

Recreational zones would be greatly reduced, and one refuge would be reduced to less than 
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half its size and opened to gillnetting. Gillnet fishing proposed for the present recreational 

zone of Bays de Noc will further shrink the walleye and yellow perch populations there 

and jeopardizes the most important recreational fishing area of Michigan’s Upper 

Peninsula.  Most recreational and trapnet zones in Lake Superior, designated by the 2000 

Decree, will disappear. 

Lake trout spawning refuges have been designated in northern lakes Michigan and Huron 

by inter-jurisdictional actions of the Great Lakes Fishery Commission Lake Committees. 

These refuges are designed to help protect recovering stocks from overfishing by 

prohibiting lake trout harvesting in the vicinity of historically important spawning areas.  

A combination of the Drummond Island Refuge designation, the 2000 Consent Decree 

gillnet-to-trapnet conversion project, millions of dollars in lake trout stocking, and more 

millions of dollars in heightened sea-lamprey control, particularly in the St. Marys River, 

have contributed to rehabilitation of spawning lake trout in northern Lake Huron (Johnson 

et al., 2015). Spawning in northern Lake Huron appears to be supporting lake trout 

throughout the lake (He et al., 2020a). Since the collapse of alewives, lake trout stocking 

no longer is deemed economically viable (Lake Huron Committee Minutes 2012-2016). 

Thus, the proposal to open the Drummond Island Refuge to gillnetting is a unilateral action, 

unsanctioned by other Great Lakes Fishery Commission member agencies, that is likely to 

undermine progress to date in lake trout rehabilitation in Lake Huron.  It is unlikely the 

agencies can “stock their way out” of a second collapse of lake trout in Lake Huron as long 

as stocking continues to be ineffective.  In addition, Lake Michigan’s northern refuge will 

be surrounded by heightened gillnetting under the Proposed Consent Decree, almost 

assuring that mortality rates will exceed those necessary for restoration of lake trout.  The 
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spawning refuge will, consequently, be almost devoid of lake trout old enough to spawn 

and the commercial fishery will continue to be supported by “put-grow-take” stocking and 

millions of tax dollars annually in fish hatchery costs.  

Gillnetting compromises other Great Lakes fish populations, including lake sturgeon. Lake 

sturgeon number less than 1% of historical levels (Ed Baker:  

https://www.michiganradio.org/environment-science/2020-08-11/dead-sturgeon-found-

on-lake-michigan-beaches), are State-listed as “threatened” in Michigan, and a federal 

court has ordered the U.S. Fish and Wildlife Service to make a determination by 2024 

whether imperiled populations of lake sturgeon will be protected under the Endangered 

Species Act. Restoration stocking of lake sturgeon began in Bays de Noc in 2006 and these 

stocked fish are relatively young, meaning they are of sizes to be vulnerable to the 4.5-inch 

gillnets most commonly fished for lake whitefish and lake trout.  Gillnets are non-selective, 

and their catch is often dead or moribund when landed (Johnson et al., 2004).  Thus, it is 

important to protect sturgeon rehabilitation sites from commercial gillnetting.   

The Proposed Consent Decree, if implemented, will not only further destabilize fish 

populations and compromise sustainability of commercial fisheries, but they will also 

undermine recreational fishing and, therefore, represent a de facto allocation of almost all 

harvest in 1836 Treaty waters to tribal fishers.  Because lake trout and whitefish are slow 

growing and long-lived, a collapse of these species would take at least 10 years for even 

partial recovery to be realized.  A decade of lost fishing opportunity would mean economic 

extinction of fishing industries and livelihoods. 
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Engaging resource users as advocates for stewardship and sustainability 

The Proposed Consent Decree should foster an informed community of resource users:  

Recreational and commercial fishers are often the most vocal and effective advocates for 

resource stewardship.  It was commercial fishers that most effectively advocated for sea 

lamprey control during the 1940s and 1950s (Brant, 2019). The finding of chlorinated 

hydrocarbon contamination of salmon during the 1970s marshalled a successful advocacy, 

led by recreational fishers, for banning of DDT and PCBs (Dempsey, 2001). Informed 

fishers can foster support for sustainable management of fishery resources; therefore, a 

wise beginning to the negotiation of a new decree would have been outreach to the fishing 

communities with the objective of sharing with the fishers the constraints imposed upon 

fishing opportunity by invasive-species-triggered foodweb changes (largely negative on 

available fishing stocks). But the negotiations have been conducted in secret, under a 

“nondisclosure agreement” among the parties, and the fishers and other potential resource 

stewardship advocates were, until the recent public release of the proposed decree, not 

aware of any provisions of the proposed decree. 

A shared understanding of resource conditions would also have laid a foundation of 

common understanding regarding causes of declining whitefish stocks and set the stage for 

discussion of needed research into corrective measures, such as whether restocking 

whitefish might restore some of the lost whitefish production. A shared understanding of 

the cause of recent declines in whitefish stocks and the tenuous status of lake trout in lakes 

Huron and Michigan would also have helped to establish realistic expectations for future 

fishing opportunities.  Only with a shared understanding of the depleted and fragile state 
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of fish populations will regulation of the resource be met with widespread acceptance by 

its users.  

Resource management strategies and harvest regulation 

 Given the disastrous collapse of whitefish stocks in most waters of Lake Michigan and 

northern Lake Huron, the resource agencies must take a precautionary approach to future 

harvest management. The management framework set forth in the proposed decree must 

be based on this cautionary approach.  

The parties (agencies and fishers) need to recognize that there are few, if any, opportunities 

for increasing harvest of either whitefish or lake trout in lakes Huron and Michigan.  

Because both lake trout and whitefish now feed on the invasive round goby, and round 

gobies prefer rocky substrates, both target species will be concentrated on a finite number 

of exposed rock substrates.  The gillnet fishery is now likely to focus on such substrates; 

this will increase the catch of lake trout in gillnets targeting whitefish.  In many areas of 

these lakes, whitefish numbers are so low that gillnet fisheries are purposefully targeting 

lake trout, which are now more concentrated—and vulnerable—on rock-substrate feeding 

grounds. Thus, considering the tenuous status of lake trout recovery in both lakes Huron 

and Michigan and the recovery efforts for the threatened lake sturgeon, it would be prudent 

for the parties to continue with the limitation of gillnet effort initiated with the 2000 Decree. 

Mortality of lake trout is above target levels in MM-1,2,3 (Northern Lake Michigan) and 

MM-4 (Traverse Bay).  While below-target levels now prevail in other Huron and 

Michigan units, any rise in lake trout bycatch in gillnets and any increase in gillnet targeting 

of lake trout would threaten the status of those stocks as well.   
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A cautionary approach that should protect these recovering stocks of lake trout would 

include: 

1. Continuing the effort initiated by the 2000 Consent Decree to convert the nonselective, 

more lethal gillnet to trapnet effort.  This would have the added advantage of protecting 

lake sturgeon and other non-target species. 

2. Prescribing lake trout total mortality rates that are below 40% for all lake trout management 

units and whitefish total mortality rates below about 45%.  Mortality targets were set in the 

2000 Decree but have not been defined in the draft agreement, leaving this critical decision 

unresolved. 

3. Recognizing that performance for the 13 working whitefish models is rated as “high” for 

only one of them, with the remaining rated as “medium” or “low” performing. With 

changing growth, recruitment, longevity, diets, distribution, and gear selectivity, models 

need to be continually updated and, even if they are, they lag behind real-time events in the 

fisheries.  Estimation of recruitment is especially inexact.  Given these uncertainties, a 

conservative approach to harvest estimation would be appropriate.  Presently, harvest is 

estimated based upon maximum sustainable mortality rates, which leaves no room for 

error.  Under such “maximum sustainable yield” approaches any overestimations of 

allowable harvest can compromise sustainability of the resource.  Allowing a “buffer” to 

shield the resource from harvest estimation error should be routine given the instability of 

the Huron and Michigan fisheries.   

4. Recognizing that the commercial fishers are shifting from the diminishing whitefish, and 

recreational fishers from salmon, to lake trout fishing and, accordingly, take precautionary 
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measures.  Such measures would include reviewing lake trout commercial harvest and 

recreational bag limits annually, as has been almost routine since the 2000 Decree; 

maintaining the trapnet and recreational fishing zones from the 2000 Decree as gillnet-free 

zones, reducing the number of zones where gillnets may be fished, and limiting entry of 

new gillnet effort by management unit. 

5. Using zone management to protect especially valuable habitats or vulnerable aggregations 

of fish and to protect opportunities for recreational and trapnet fishers to realize their 

allocation of the resource.   

6. Continuing to protect lake trout refuges from lake trout fishing. Refuges are one type of 

zone management that protect locations considered by the agencies to be the most 

productive spawning habitats.  These refuges are important to the lakes-wide management 

and recovery of lake trout. 

7. Protecting large, vulnerable aggregates of lake trout during spawning season.  The 

spawning closure defined by the draft Decree is November 7 through November 29.  Most 

lake trout spawn in lakes Michigan and Huron beginning in mid-October and continuing 

until about November 20. Thus, lake trout are presently not protected during the height of 

their spawning and are extremely vulnerable to harvest during late October and early 

November. 
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Figure 1. Commercial harvest of lake whitefish from northern units (1836 Treaty Waters) 
of Lake Huron, from Lenart (2022). 

 

 
Figure 2.  Commercial harvest of lake whitefish from northern whitefish management 
units of Lake Michigan, from Lenart (2022). 
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Appendix I, Science-based Literature Review of Status of fisheries 

Lake trout of Lake Huron 

Beginning in 1984, reproduction was documented in Thunder Bay, western Lake Huron; 

however, after 1990 reproduction appeared to be in decline (Johnson and VanAmberg, 

1995).  Persistent sea lamprey depredation and localized overfishing contributed to delays 

in restoring spawning populations of lake trout.   

An investment of approximately $5,000,000 (in addition to the usual approximately $15-

$20 million annual cost of Great Lakes lamprey control) to treat the St. Marys River 

lamprey population (northern Lake Huron’s chief source of sea lampreys) brought sea 

lampreys to targeted levels.  A $14,000,000 investment in conversion of about half of tribal 

gillnets to trapnets appeared to resolve the overfishing issues in northern Lake Huron 

during the early 2000s.   

Prior to the 2000 Consent Decree, two lake trout spawning refuges, closed to lake trout 

harvest and gillnet fishing, were designated in Michigan waters.  The Drummond Island 

Refuge in northern Lake Huron is in 1836 Treaty Waters and was accordingly designated 

as a refuge in the 2000 Consent Decree, with lake trout harvest and gillnet fishing 

prohibited. These important measures allowed rebuilding of lake trout spawning-stock 

biomass to targeted levels in all Michigan management units of Lake Huron by 2002.   

Lake Huron lake trout were almost entirely of hatchery-origin in 2000 (Johnson et al., 

2004) but by 2013, lake trout reproduction was evident lake wide and wild lake trout 

numerically composed approximately half of the Main Basin lake trout population; more 

than half of lake trout younger than seven years old were wild and prospects for 
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rehabilitation appeared promising (Johnson et al., 2015).  In the northern units, mortality 

targets were being achieved, spawning-stock biomass remained robust, and recent recruits 

were dominated by wild fish (Johnson and He, 2017).   

However, the Lake Huron Technical Committee has now determined that stocking success 

for lake trout has declined to the point that it is no longer an economically viable tool for 

supporting lake trout populations in Lake Huron (Lake Huron Technical Committee 

meeting minutes, 2012-2016) and lake trout recruitment has declined in recent years, 

especially so in the south (He et al., 2020a).  Reproduction in central and southern units of 

Lake Huron is insufficient to support populations there and northern Lake Huron appears 

to be contributing to what lake trout are to be found in the more southern units of Lake 

Huron (He et al., 2020a).   

Lake trout that spawn on the Drumond Island Refuge migrate to adjacent management 

units, including Ontario waters, where commercial exploitation of lake trout is relatively 

high. Some migrate long distances, apparently to find favorable feeding conditions, 

returning to the refuge to spawn in subsequent years (Binder et al., 2017).  Thus, protection 

of sustainable spawning populations of lake trout in the north appears to be essential to the 

future of lake trout in the entirety of Lake Huron.  Were reproduction to fail, stocking 

appears unlikely to be useful in any future recovery efforts.  

He et al. (2020b) concludes:  

Thus, aggressive control of sea lamprey-induced mortality and fishing 
mortality will continue to be crucial for maintaining and further expanding 
the biomass and production of adult lake trout. A serious concern is whether 
the fixed harvest control rule, i.e. annual mortality of 40–45%, will continue 
to be closely implemented [that is, whether mortality rates will continue to 
be managed below this level; note by J. E. Johnson] in the future. Relaxation 
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of the harvest control will likely lead to a downward trend in adult biomass 
and production, unless recruitment increases to such a level as to fully 
compensate for the expected increase in fishing mortality. Our findings also 
imply that the annual mortality might need to be further reduced unless 
substantial increases in recruitment occur soon. 

 

Lake trout in Lake Michigan 

Similar to Lake Huron, lake trout recovery in Lake Michigan from decimation by 

overfishing and sea lampreys was a slow process, and it was not until after massive 

investment in sea lamprey control and reductions in fishing mortality that measurable 

reproduction was regularly measured in Lake Michigan (Holey et al., 1995; Lavis et al., 

2003, Kornis et al., 2019).  As in Lake Huron, spawning refuges for lake trout are protected 

from lake trout harvest and gillnet fishing. Unlike Lake Huron and more southerly units in 

Lake Michigan, spawning-age lake trout in the Northern Lake Michigan Refuge and MM-

1,2,3 declined almost 10-fold after 2000 due to a combination of increased sea lamprey, 

fishing mortality (Kornis et al., 2019), and reduced stocking there (Madenjian and 

Decorcie, 2010).   

Following restoration of stocking levels and improved sea lamprey control, spawning-age 

lake trout biomass was restored to former levels (but still below targeted parameters for 

recovery) by 2019 (Madenjian et al., 2020). This decline and recovery illustrate the 

sensitivity of recovering lake trout populations to changes in recruitment and mortality. It 

should be noted that reproduction of lake trout in MM-123 remains very low and this unit’s 

lake trout is a “put-grow-take” commercial fishery almost entirely dependent on a massive 

stocking effort. 
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Lake trout mortality rates have regularly exceeded target levels in MM123.  In MM-4 

(Grand Traverse Bay), lake trout mortality rates regularly exceeded target levels until 

2019, a year that the recreational bag limit was reduced to one fish.  Unclipped, wild lake 

trout began to regularly contribute to recruitment in Traverse Bay beginning in 2014, 

although the incidence remains low (Modeling Subcommittee, Technical Fisheries 

Committee, 2020).   

In MM-5 (Leland area), where most harvest since about 2005 is from recreational fishing, 

mortality rates declined to below target level almost immediately after the 2000 Consent 

Decree and wild fish are regularly contributing to recruitment. Declines in sea lamprey-

induced mortality in this unit have also contributed to decline in total mortality and a rise 

in spawning-age lake trout biomass (Modeling Subcommittee, Technical Fisheries 

Committee, 2020). Mortality rates in MM-67 (the most southerly units of 1836 Treaty 

Waters) declined to below target levels beginning in 2004. Most harvest in this zone, under 

provisions of the expiring 2000 Decree, is recreational.  Reproduction has been most 

pronounced in this unit, rising to 34% by 2019.  Stocking, however, was reduced here in 

2017 and unless reproduction is sufficient to replace the stocked fish, there will be a 

commensurate reduction in fish available for harvest in future years (Modeling 

Subcommittee, Technical Fisheries Committee, 2020). 

Walleye in Lake Michigan 

Little Bay de Noc and Big Bay de Noc (MM-1) together constitute the most important 

recreational fishery of the Upper Peninsula of Michigan.  The bays’ walleye and yellow 

perch populations are the primary target of anglers.   
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Since dreissenid colonization of the bays, however, recreational fishing effort has declined 

57% (Zorn and Kramer, 2022).  Zooplankton densities were very low during 2014-2016 

(Zorn et al., 2020). Overall, increases in water clarity and declines in zooplankton densities 

appear to have caused a significant decline and redistribution of walleye in the bays (Zorn 

and Kramer, 2022).  Walleye of the bays, especially larger females, now are seasonally 

leaving Little Bay de Noc, most likely in search of more favorable feeding areas (Whitinger 

et al., 2022).  These recent changes have probably contributed to the decline in angling use 

of the bays.  The bays’ walleye population has been supplemented by stocking, which has 

largely been conducted by the local angling group “Bay de Noc Great Lakes 

Sportfishermen.” 

Walleye and yellow perch elsewhere 

Walleye and yellow perch are scarce in Lake Superior, but isolated populations of both are 

found in Little Traverse Bay, Grand Traverse Bay, and Hammond Bay. None of these 

populations are large enough to sustain a commercial-scaled fishery. Yellow perch are a 

mainstay of the very important recreational fishery of the Les Cheneaux Islands of northern 

Lake Huron. 

Lake Sturgeon  

Lake sturgeon number less than 1% of historical levels (Ed Baker:  

https://www.michiganradio.org/environment-science/2020-08-11/dead-sturgeon-found-

on-lake-michigan-beaches), are State-listed as “threatened” in Michigan, and a federal 

court has ordered the U.S. Fish and Wildlife Service to make a determination by 2024 

whether imperiled populations of lake sturgeon will be protected under the Endangered 
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Species Act. Restoration stocking of lake sturgeon began in Bays de Noc in 2006 and these 

fish are relatively young, meaning they are of sizes to be vulnerable to the 4.5-inch gillnets 

most commonly fished for lake whitefish.  Gillnets are non-selective, and their catch is 

often dead or moribund when landed.  Thus, it is important to protect sturgeon 

rehabilitation sites from commercial gillnetting.   

Lake Superior 

Lake Superior’s lake trout population is nearly fully rehabilitated from its decimation by 

sea lampreys (He and Sitar, 2006).  Lake Superior was spared the impacts of dreissenid 

mussels and, thus, its foodweb remains essentially unchanged since approximately the 

1940s.  Though its whitefish and lake trout populations are presently sustainable and 

healthy, declines in fish stocks in lakes Huron and Michigan could foreshadow a shift in 

commercial fishing effort from lakes Michigan and Huron to Lake Superior as commercial 

fishers seek to maintain sufficient catch rates.   

Lake Superior’s recreational fishery has, in certain locations, been protected from a rise in 

commercial exploitation by the designation of recreational fishing zones. Whitefish unit 

WFS-08 (in Brimley area of Whitefish Bay) is an exception to the general health of Lake 

Superior’s fisheries.  Fishing effort is high enough there that lake trout are scarce and 

whitefish mortality rates have exceeded target levels of 60% annual mortality from 2016-

2018.  Whitefish harvest reached record-high levels from 2016-2018 and there has been a 

nearly continuous decline in spawning-age whitefish since the mid-1990s. Commercial 

effort (amount of gear fished) rose sharply in WFS-08 beginning in 2013 (Modeling 

Subcommittee, Technical Fisheries Committee, 2020).  The rise in effort in WFS-08 could 

represent a beginning of a shift of commercial effort from the lower two lakes to Lake 
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Superior. The status of this stock of whitefish can only be described as stressed and 

unstable. 

Appendix II, Consequences of proposed decree 

The Proposed Consent Decree fails to address resource limitations and proposes actions 

that would increase fishing pressure.  Such actions at this time of resource crisis constitute 

the State of Michigan’s abdication of its Public Trust responsibilities to the Citizens of 

Michigan. They also constitute an abdication of the Tribes’ responsibility to preserve the 

fishery for future generations. These actions will do irreparable harm to Great Lakes 

public-trust resources and the people that depend upon their sustainability. Examples of 

harmful actions include: 

1. Opening the Drummond Island Refuge to gillnet fishing and harvesting of lake trout until 

October 1.  Such a proposal would violate the State of Michigan’s obligations to the Great 

Lakes Fishery Commission’s Joint Strategic Plan for Management of Great Lakes Fisheries 

(http://www.glfc.org/pubs/misc/jsp97.pdf) to which the State is signatory. The Drummond 

Island Refuge was established by interagency consensus in 1985 as part of the 

rehabilitation effort for lake trout in Lake Huron. To our knowledge, no resource manager 

from the member international agencies of the Great Lakes Fishery Commission Lake 

Huron Committee and its technical committee has suggested that this refuge is no longer 

necessary. Hosting the best spawning habitat and some of the most important rock 

substrates, which are attractive to lake trout feeding on gobies, the refuge acts as a buffer 

from the potential overfishing of MH-1’s lake trout.  Lake trout begin concentrating near 

the spawning reefs as early as mid-September (Michigan DNR Alpena Fishery Research 

Station, unpublished data). Opening the refuge to gillnet fishing will increase the 
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exploitation rate on a recovering lake trout population and jeopardize its future trajectory, 

which presently is showing a modest, and concerning, decline in biomass. 

2. Excessive harvest is being permitted around Lake Michigan’s Northern Refuge.  MM-1,2,3 

and portions of MM-5 are adjacent to or near the Lake Michigan Northern Refuge.  

Mortality rates are too high in MM-1,2,3 for the development of spawning stocks. It must 

be said that the utility of a spawning refuge is seriously compromised when spawning-age 

fish are scarce.  Those grids surrounding the Northern Refuge should be targeted for 

especially guarded harvest management, with target mortality rates set at 40% or less and 

with enforcement and penalties commensurate with the importance of protecting these 

stocks. Enforcement and penalties are not defined in the proposed decree. 

3. Opening of Bays de Noc to gillnet fishing.  Walleyes are perhaps the most vulnerable of 

Great Lakes fish to gillnets because of their teeth, spines and sharp opercula (gill covers) 

which readily entangle in the mesh. Walleye can be efficiently targeted with gillnets on 

rock substrates of the bays (Zorn and Kramer, 2022).  Commercial gillnet fisheries can 

rapidly deplete walleye stocks to the point that recreational fishing for them is no longer 

feasible.  Thus, increasing commercial exploitation of walleye in the bays would not only 

potentially destabilize the population but would compromise the recreational fishery’s 

ability to realize its allocation. Some of these walleyes are products of stocking by the Bay 

de Noc Great Lakes Sportfishermen Association. 

4. Commercial fishing for perch and walleye in other waters. There are almost no yellow 

perch or walleye stocks in 1836 Treaty Waters that can sustain directed commercial fishing.  

The lakes are too cold and unproductive to be capable of producing fisheries for these 

species of a commercial scale and this condition has been exacerbated by the dreissenid 
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invasion.  Where walleyes are targeted, stocking is usually necessary to sustain 

populations, and numbers are so suppressed by commercial fishing as to prevent 

recreational fishers from engaging in those fisheries. Expanding commercial exploitation 

of perch and walleye will further erode the recreational fishery’s ability to realize a fair 

allocation of harvest. 

5. Increased gillnetting “opportunities” in Grand Traverse Bay, Little Traverse Bay, and MM-

5, 6, and 7 in Lake Michigan and increased gillnet opportunities in Hammond Bay, Lake 

Huron, would increase exploitation of the beleaguered whitefish and potentially 

compromise the promising recovery trajectory of lake trout in these areas. Lake trout 

mortality targets are being exceeded regularly in Grand Traverse Bay; thus, only a slight 

increase in exploitation could bring reproduction there to a halt.   

6. In 2019, the recreational fishery accepted a lake trout daily bag limit reduction to just one 

fish per day in Grand Traverse Bay and two fish in northern Lake Huron.  The reduced bag 

limit in Grand Traverse Bay brought mortality down to target levels there that year. 

Increasing commercial fishing that targets lake trout in the wake of these angling penalties 

is totally inappropriate and will stymy the emergence of reproduction. Gillnets are more 

efficient than trapnets or angling and an increase in gillnetting could bring catch rates down 

to the point of economic extinction for the trapnet and recreational fisheries, depriving 

them of their allocations of harvest. A case in point is Rogers City, nearly adjacent to the 

proposed unlimited shallow-water (less than 50 ft) gillnetting opportunity during spring on 

40-Mile Point.  Lake trout aggregate densely in these rocky shoal waters to prey on round 

gobies. Increased lake trout exploitation there will inevitably cause erosion of recreational 

catch rates and compromise the economic vitality of Rogers City and its marina 
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development, which was partially predicated on the vibrant recreational fishery the area 

has enjoyed under the 2000 Decree.  

An example of the consequences of a targeted and unlimited gillnet fishery is illustrated by 

1978-79 DNR assessment data from Hammond Bay–Cheboygan areas of northern Lake 

Huron.  The DNR’s assessment fishing there measured an 83% drop in lake trout density 

between 1978 and 1979.  Survival rate was less than 2% for the 1973 cohorts of lake trout 

in 1979; these cohorts were at record high abundance levels in 1978 and the decline 

coincided with an intensive gillnet fishery that operated on those grounds in fall 1978 

(Cruise report for the Michigan DNR Research Vessel Chinook, May 28-June 29, 1979.  

Michigan Department of Natural Resources, Alpena Fishery Research Station, 

Unpublished Report). A single fall season of gillnetting nearly eliminated the lake trout 

population there.  Similarly, a wave of gillnet effort in Grand Traverse Bay in 1979 reduced 

the lake trout stock there by over 90% in a matter of months. These are examples of the 

“fishing up” of targeted stocks of fish: when a lucrative fishery is identified, the fish 

population is intensely targeted causing the stock to decline.  As the stock declines, gillnet 

fishers respond by setting ever more gillnet.  Effort spirals up until the targeted stock is 

almost fished out and no longer attractive as a fishery.  This fishing up can have disastrous 

effects in as little as a few months, as shown above. 

7. Increasing exploitation rates of lake whitefish while their population levels in Lake Huron 

and Lake Michigan are extremely depressed puts at risk the future of commercial fishing 

on lakes Michigan and Huron, where whitefish are the mainstay of the fishery. Whitefish 

represent a species of special cultural heritage and economic importance. 

Case 2:73-cv-00026-PLM   ECF No. 2062-5,  PageID.12641   Filed 01/20/23   Page 39 of 47



24 
 

8. Harvest policy and status of the stocks need to be reviewed at least annually and more 

frequently where populations are especially depressed, yet the proposed decree would 

review harvest policy only every three years and mortality targets every six years. Such 

infrequent reviews of harvest policy could have disastrous consequences. As we have seen 

during the early 2000s, much can happen to fish populations and fishing patterns in as few 

as one or two years. The proposed decree needs to set initially conservative target mortality 

rates for recovering and stressed stocks to reverse the declining trend in the status of 

fisheries of lakes Huron and Michigan. The proposed decree fails to set objective-based 

mortality targets and delegates setting of mortality rates to the Executive Council with input 

from the Technical Fisheries Committee, which leaves this critical need unresolved. It is 

essential that harvest limits be reviewed annually and that corrective adjustments be made 

to harvest plans on a timely basis, at least until lakes Huron and Michigan begin showing 

signs of stabilization and self-sustainability. 

9. Eastern Lake Superior (MI-8) is realizing whitefish mortality rates that are higher than 

anywhere in Treaty of 1836 waters and the rates are increasing.  This should be looked at 

with alarm because a failure of these “home waters” for the Bay Mills and the Sault tribes 

would undermine an ancient fishery heritage.  We see no effort to direct attention to this 

issue. Instead, the proposed decree incentivizes an increase in gillnet effort.  The decline 

of whitefish in lakes Huron and Michigan will probably cause gillnet fishers to focus even 

more effort on Lake Superior, thus further declines in the status of whitefish in MI-8 seems 

likely. 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
__________________________________________ 

UNITED STATES OF AMERICA, 

Plaintiff, 

and 

BAY MILLS INDIAN COMMUNITY, SAULT 
STE. MARIE TRIBE OF CHIPPEWA INDIANS, 
GRAND TRAVERSE BAND OF OTTAWA AND 
CHIPPEWA INDIANS, LITTLE RIVER BAND 
OF OTTAWA INDIANS, and LITTLE 
TRAVERSE BAY BANDS OF ODAWA 
INDIANS, 

Plaintiff-Intervenors, 

and 

STATE OF MICHIGAN, et al., 

Defendants. 

Case No. 2:73-cv-26 

HON. PAUL L. MALONEY 

AFFIDAVIT OF 
WILLIAM WINOWIECKI 

__________________________________________/ 

AFFIDAVIT OF WILLIAM WINOWIECKI 

STATE OF MICHIGAN ) 
) ss 

COUNTY OF GRAND TRAVERSE ) 

WILLIAM WINOWIECKI, having been duly sworn and under oath, hereby avers, deposes 

and states as follows: 

1. I am Captain William (Bill) Winowiecki, President of the Michigan Charter Boat

Association.

2. I make this affidavit based upon my personal knowledge and belief, and if called upon to

testify in a judicial proceeding, my testimony would be consistent with the averments made

herein.
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3. The Michigan Charter Boat Association runs over 27,000 charter runs a year on the Great 

Lakes. 

4. One concern as the President of the Michigan Charter Boat Association is the safety of our 

captains and clients on the Great Lakes. 

5. In my time as a captain, I have had extensive experience with commercial nets creating 

safety concerns in the Great Lakes fishery. As reflected in the circumstances recounted in 

this affidavit, it is my opinion that I could have avoided most of those situations if GPS 

coordinates were available noting the location of the nets where commercial fishers had 

placed such nets. 

6. The safety issue regarding commercial nets in the Great Lakes is based upon the fact many 

nets are not marked or are inadequately marked. Here are some examples of encounters I 

have had with commercial nets over the years: 

a. I encountered an illegal net set in Traverse Bay grid 815 that was marked with a 

Prestone antifreeze jug set 1 to 2 feet under the surface of the water, so it was not 

likely for someone to be able tell the net was there. The location of the net was 

particularly concerning because recreational fishers do typically congregate and 

fish for lake trout in that area. 

b. I encountered a legally set gillnet in grid 714 off of Leland and it was marked with 

a Clorox jug set in shallow water anchored to shore and a flag staff set 

approximately 1/4 or 3/8 of a mile out in the water. I was caught in the net with 

certain fishing accessories while trolling in a small 14-foot boat and lost fishing 

equipment as a result. 
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c. In a separate instance, I was using my boat off Leland, MI, and again came in 

contact with gillnets when I was in grid 714 and saw a wood board sticking out of 

the water. I was unsure of what the board was marking and found myself 

surrounded by gillnet floats and net floating in the water. I reported it to learn that 

it was a fisher’s net that had been lost. 

d. I ran into a trap net anchor buoy in grid 713 off North Manitou Island in 191 feet 

of water. It was especially surprising as one buoy was black and very hard to see 

from a distance. 

e. I encountered an abandoned trapnet, which I reported to the DNR, in Good Harbor 

Bay grid 814 that only had a floating staff. The flag had likely worn off during the 

winter months. But for the floating staff, I would have never found it. 

f. I encountered a gillnet, which was marked with a flag, off Leland in grid 713 on a 

foggy day and was therefore unable to spot it in time. It was particularly concerning 

because I had already fished the same location just the day before. The net was set 

between that morning and the next morning. It had a flag, but the fog was so dense 

that it was not possible to clearly see it without being within close proximity of the 

boat. In fact, one of my clients spotted the net and reported it to me so I could 

maneuver my boat. 

g. The worst encounter I have had with gillnets was on July 5, 2014, when I was 

coming in from the west side of South Manitou in grid 812. The seas were heavy 

(3-4 ft. waves), and my engine came to a complete stop. I was caught in a trapnet 

anchor that I had previous knowledge was left in before winter and not removed 

from the lakes. Fortunately, this incident did not result in tragedy as we were able 
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to cut ourselves out of the net and start the engine to make it to shore. A copy of 

this Accident Report from the U.S. Coast Guard is attached as Exhibit A. 

7. The encounters I have had with unmarked and marked nets demonstrate the dangers that 

are posed towards those on the Great Lakes. It is my experience that commercial nets that 

are unmarked or marked consistent with current requirements create a serious public safety 

concern. 

8. It is my belief that unless gillnet marking is enhanced through better marking measures and 

those who place them in the water are responsible for completing such marking, public 

safety is jeopardized.   

9. In my experience, adequate marking of gillnets would provide the length of the net, the 

direction of the net, the owner of the net, and would be visible at a distance. 

10. Adequate marking would also include public information that would give the other users 

of the resource notice of the grids being fished with gillnets along with GPS coordinates. 

With the technology available at this time, including the extensive use of cellphones and 

other similar devices, a phone application or website could be required by the Proposed 

Consent Decree showing a map identifying set nets with grid locations being fished so that 

boats and anglers can avoid those sites. This is a small task to save lives of those other 

users on the Great Lakes that will now more likely be boating and fishing within areas 

where commercial nets can be set. The wide expansion of the nets is a tremendous concern 

and safety needs to be taken seriously in the Proposed Consent Decree. 

11. It is my opinion, based on my experience and knowledge, that the Proposed Consent 

Decree expands gillnetting into areas that have not been fished with gillnets for decades 

without creating adequate marking requirements for those placing gillnets in the water, as 
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